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About PEER

Public Employeas for Environmental Re-
sponsibility (PEER) is an association of
resource managers, scientists, biclogists,
law enforcement officials and other gov-
ernment professionals committed to up-
holding the public trust through respon-
sible management of the nation’s envi-
ronment and natural resources.

PEER advocates sustainable manage-
ment of public resources, promotes en-
forcement of environmental protection
laws, and seeks to be a catalyst for
supporting professional integrity and pro-
moting environmental ethics in govern-
ment agencies.

PEER provides public employees com-
mitted to ecologically responsible man-
agement with a credible voice for ex-
pressing their ¢concerns.

PEER’'s objectives are to:

1. Organize a strong base of support among
employees with local, state and federal
resource management agencies;

2. Monitor land management and
environmental protection agencies;

3. Inform policymakers and the public about
substantive issues of concern to PEER
members; and

4. Defend and strengthen the legal rights
of public employees who speak out
about issues of environmental
management.

PEER recognizes the invaluable role
that government employees play as
defenders of the environment and
stewards of our natural resources. PEER
supports resource professionals who
advocate environmental protection in &
responsible, professional manner.

For more information about PEER
and other White Papers that cover a variety of issues, contact:

Public Employees for Environmental Responsibility
2001 S Street, N.W., Suite 570
Washington, D.C. 20009-1125

Phone: (202) 265-PEER
Fax: (202) 265-4192

E-Mail: info@peer.org

Website: http://www.peer.org
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About This Report

This white paper is written by employees of the
Florida Department of Environmental Protec-
tion (DEP) who work in the Florida Geological
Survey (FGS) — the bureau responsible for
oversight of ¢il and gas well drilling and opera-
tions in the state. This report is based primarily
upon the public records of the events described,
or at least those still in existence.

Crude Behavior details a sorry record of sys-
tematic non-enforcement of key environmental
and public safety regulations, contamination of
Florida's aquifers, hundreds of unplugged oil
wells and open pits, and loss of royalty revenue
owing to the state treasury. Many of the more
serious misdeeds have been compounded by
attempts to mask the public records through
alteration of permit and enforcement files by
illegal removal of key documents or by outright
fabrication (i.e, backdating) of “new documents”
in order to paper over violations.

The FGS has heretofore been a sleepy, obscure
bureau which has historically viewed its job as
serving the oil industry rather than the public.
Accordingly, the FGS has done its best to shield
its operations from oversight by short-circuiting
public involvement in the permit process. An
indispensable method at FGS for keeping the
lid on has been the intimidation of its own
professional staff into not raising their concerns
within or outside the chain of command.

This report is the third in a series documenting
how the state’s principal environmental protec-
tion agency has often failed in its mission to
safeguard Florida’s environment and the public
health. The first PEER white paper, entitled
Paving Paradise (July 1997), described the sub-
version of safeguards for Florida’s critical wet-
lands and the resultant destruction of these
irreplaceable natural resources. The second
report, entitied Dereliction of Duty (August
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1997), highlighted the deplorable record of the
Director of DEP’s Northwest District in accom-
modating the regulated community to such an
extent that he had substantially compromised
the ability of the agency to do its job.

Like the previous employee-authored exposés,
the purpose of this white paper is to provide the
public with an internal perspective on how
their environmental agency actually operates.
According to this insider account, the FGS Qil
& Gas Section reflects the pervasive influence
of politics over science in regulating the on-
shore operations of the oil industry. The extent
of that influence is illustrated by the troubling
quotes attributed to both the FGS Bureau Chief
and the QOil & Gas Section Administrator who
have on a number of occasions uttered these
sentiments in the presence of staff in order to
reinforce their over-riding management phi-
losophy.

The authors of this report remain anonymous
not only to avoid retaliation by agency manag-
ers but also to allow the information presented
to speak for itself. The authors firmly believe
that their identities would only be used to
distract the public from a much needed inde-
pendentexamination of the agency casefilesto
verify their account.

PEER is proud to assist conscientious public
employees who dedicate their careers to the
faithful execution of environmental laws. We
stand ready to assist the new DEP leadership
and the elected representatives of the people of
Florida to ensure that the commitment
toenvironmental ethics and government ac-
countability of the public servants who authored
this report has not been in vain.

Jefirey Ruch
PEER Executive Director
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I. Executive Summary

Established in 1907 and now a bureau of the
Department of Environmental Protection (DEP),
the Florida Geological Survey (FGS) regulates
the exploration for, and production of, oil in the
state. This white paper represents a candid
internal assessment of the FGS and, in particu-
lar, the performance of both the FGS Bureau
Chief and the Administrator of the Oil and Gas
(O&G) Section.

This report examines more than two dozen
cases of regulatory malpractice by the FGS,
ranging from decades-old unplugged wells and
oil pits which have been knowingly aliowed to
continue contaminating aquifers to the unwrit-
ten policy of ignoring drilling permit issuance
requirements,

The legacy of the FGS has been non-enforce-
ment of important anti-poliution and public
health requirements governing the oil industry
throughout Florida.

Enforcement Free Zone

Only once in the past 50 years has FGS taken an
enforcement action where it shut down an oil
operation. FGS management has never recom-
mended or approved fines against companies
which have failed to comply with state laws and
regulations.

Serious environmental and safety violations are
routinely ignored because enforcement actions
of any kind are actively discouraged within
FGS. The precise degree of noncompliance is
difficult to establish because FGS has no track-
ing system by which to record prior violations
or whether promised clean-up or corrective
actions have taken place.

In the view of the FGS inspection staff, the
citizens living in the oil producing areas of
Florida are accorded the weakest environmen-
tal protection in the state:

» On an ongoing basis, oil leaks and seepage
are contaminating freshwater aquifers. FGS
has also biocked enforcementaction against
pollution spills into streams and other sur-
face waters;
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» Despite the existence of a state trust fund to
cover the work, scores of abandoned oil
wells remain unplugged, posing a continu-
ing environmental and safety problem; and

» FGS has suspended safety inspections of
operating wells and ignored contingency
planning requirements for nearby popu-
lations.

The current FGS management has unmistak-
ably signaled its extreme reluctance to take
enforcement action under any circumstances,
to such an extent that compliance with depart-
mental rules is no longer expected by either the
regulated community or by the technical staff of
the agency.

In order to mask its record of disregarding
environmental regulations, FGS
routinelyintimidates its professional staff, purges
publicfiles, and fabricates (by backdating) “new
documents” that never originally existed. FGS
has managed to keep its low profile by perfect-
ing a number of techniques that effectively
curtail public oversight.

The net result of FGS management has been a
virtual suspension of environmental protection
faws within Florida’s oil industry.

Permissive Permitting

The Q&G Section is the permitting authority
within the FGS. Its primary responsibilities
include “conservation of il and gas resources,
correlative rights protection, maintenance of
health and human safety, and environmental
protection.” These concerns are supposed to be
addressed through a system of permits and
follow-up field inspections to ensure compli-
ance. In reality, O&G staff are expected to
focus solely on their permitting duties, and are
strongly discouraged from ensuring compliance.

Oil companies are routinely allowed to operate
without required permits or with improperly
issued drilling and operating permits. By delib-
erately failing to act on applications within
deadlines, FGS often issues permits “by de-
fauit” — a fact hidden from agency superiors.
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As a consequence of its philosophy of “not
interfering with industry’s business,” the FGS
has:

»> refused to deny questionable orincomplete
onshore oil drilling permits or to secure
compliance with rules about submission of
important engineering, safety or produc-
tion information. Permit denials are ex-
ceedingly rare;

» routinely allowed industry to operate pro-
ducing oil wells without necessary permits;
and

» avoided public oversight by intentionally
withholding public notice of pending
agency permit decisions.

This white paper also details FGS laxity in
enforcing production rules that ensure a fair
division of royalty revenues to landowners and
to the State itself.

The common element throughout the entire
scope of FGS operations is accommodation of
industry at the expense of the public interest.
FGS displays an almost unvarying pattern of
stayed enforcement actions, exceedingly.gen-
erous and repeated variances, extensions and
waivers of environmental regulations and a
studied refusal to aggressively address a fester-
ing array of pollution, safety and public health
issues. In short, the pattern of FGS management
behavior evidences a willful subversion of the
agency’s mission to protect the air, soil and
waters of Florida.

[Note: Refer to Glossary of Terms on pages 27 - 28]
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Northest Florida oil field location map
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I1I. The People’s Business

“The solid earth is a fundamental
and critical component of any eco-
system. Data and research on
earth systems such as aquifer sys-
tems, geologic frameworks, oil, gas
and mineral resources, and geo-
logic hazards are essential toward
resource protection, human health
concerns, and successful ecosys-
tem management.”

—Florida Geological
Survey web site

Florida’s oil industry has a relatively minor
economic impact within the state, with op-
erations restricted to two geographic regions.
One area is in the Panhandie about 50 miles
northeast of Pensacola, centered on the small
town of jay. The other area consists of about
a dozen oil fields situated a few miles due
east of Fort Myers along a northwest/south-
east track running up to the Collier/Dade
county lines.

Florida is the nation’s 19" largest oil pro-
ducer. Current oil production from the entire
state is approximately 12,000 barrels of oil
per day, a marked reduction from an all time
high in 1978 of 130,000 barrels per day. Less
than 100 full-time employees are manning
field operations statewide.

Oil exploration began in Florida around the
turn of the century. The first well tapped oil
in 1943 in south Florida. The State Legisla-
ture passed the first oil and gas statutes in
1945 and the first regulations were devel-
oped the following year. The exact number
of “wildcat” or unregulated wells drilled dur-
ing the first half of this century is unknown,
but it is likely there were hundreds of “pre-
permit” wells in Florida. The total number of
producing wells since 1943 is slightly more
than 300. Half of these were located in the
Panhandle’s Jay Oil Field, which in the early
1980's had nearly 150 wells,
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The Origins of FGS

Formerly housed within the Department of Natu-
ral Resources (DNR), the Florida Geological
Survey was organizationally separated into three
components, one of which was (and remains)
the Oil and Gas Section. The FGS O&G Section
is the regulatory agency that oversees the oil
industry’s drilling and production activities.
Key activities include permitting geophysical
operations (“seismic prospecting”), drilling or
operating wells, and tracking activities through
the use of a computer database.

For more than fifty years, the FGS has essen-
tially functioned to provide assistance to the
companies involved in oil drilling and produc-
tion. The agency has always been small, total-
ing no more than a few dozen people even
during the state’s most active drilling years of
the 1970’ and early 1980's. Currently the staff
is down to less than ten full time and part time
staff members.,

Until the late 1980's, when the task was del-
egated to the FGS, Florida’s Governor and the
Cabinet were responsible for approving per-
mits for all oil wells. The number of permits
have fluctuated over the years, but since 1990,
the number of onshore drilling and operating
permit applications processed by the Q&G Sec-
tion has averaged about three to four per year.
Approximately 1300 permits have been issued
in Florida in the past 50 years, and approxi-
mately 1100 wells have actually been drilled.

The Functions of FGS

The major responsibilities of the Q&G regula-
tory program involve issuing permits and per-
forming routine compliance checks. The two
types of permits are for drilling and for operat-
ing an oil well.

Before a well can be started, a company must
submit a drilling permit application containing
the necessary engineering and safety data to
ensure that any proposed well will be con-
structed according to specifications. There is
usually a flurry of correspondence between the
regulatory agency and the company to clear up

9 I



Flordia Department of Environmental Protection

any application deficiencies. Once all prob-
lems are resolved and requirements satisfied, a
permit is issued and the company can proceed
at any time with drilling operations.

After drilling a well and finding a mineral for-
mation, a company has 90 days in which to
“test” the well in order to determine if the oil
formation would be an economical producer.
The clock starts the day the mineral fluids from
the well are sent to storage tanks. The company
must then acquire an operating permit before
the 90* day of testing.

An operating permit application must also be
submitted to FGS. If the permit is not approved
during the specified time frame, the well must
be shut down until one is issued. In practice,
however, when an oil company misses the 90-
day testing deadline, FGS managers usually just
allow them to proceed withaut the necessary
operating permit.

“UICJ’

The Underground Injection Contral (UIC) pro-
gram involves the federal and state govern-
ments regulating the legal disposal of various
industrial-type wastes deep into the ground.
This is accomplished by the drilling of deep
disposal wells that are installed under strict
standards and guidelines specified in a permit
usually issued by the appropriate state and

federal agencies. These wells are installed far
below any freshwater aquifers to prevent the
drinking water supply from being contaminated
with injected wastes. All applicants must show,
as part of the permitting process, that the waste
will stay confined within the underground layer
into which it is being injected.

The State, working under the direction of the
U.S. Environmental Protection Agency (EPA),
has primary responsibility for administering this
federal program which is authorized under the
Safe Drinking Water Act. There are five classes
of UIC wells that are regulated based upon the
type of wastes being disposed (e.g., hazardous,
industrial, sewage, etc.) The wastes that the ail
industry disposes of {e.g., oil, saltwater, acids)
fall under the category of Class Il. In Florida,
Class Il wells inject fluids below a drinking
water source to dispose of, or to recover, oil and
gas. Nearly 60 of these wells exist statewide.
Inthe UIC Class Il program in Florida, there are
two separate government agencies overseeing
the same program because the federal govern-
ment has not ceded primacy under theSafe
Drinking Water Act to the State of Florida.
Primacy negotiations between EPA and the State
began in 1998.

One of the UIC programs is under federal juris-
diction, run by EPA Region IV out of Atlanta,
Georgia. The other is the state program, regu-

DER/DNR Merger

Until 1993, environmental protection in
Florida was handled primarily by the
Department of Environmental Regula-
tion (DER). DER’s “sister” agency was
the Department of Natural Rescurces
(DNR). There had always been a
dramatic difference between the two
state agencies. DER, created in 1975,
was charged with enforcing the state’s
environmental statutes and regula-
tions. DNR, created in 1846, was
charged with managing state lands.

Prior to 1993, DNR managed parks,
bought and scld land, and checked and
defined title to sovereign lands of the
State of Florida. In contrast to the
DER, DNR had no active regulatory
enforcement in its history (with only
one token law enforcement officer to

handle all lease and public lands
violations in the entire state). DNR
had few court cases or administrative
hearings in its history, other than those
where the agency was dragged into
proceedings by third party interests,

DNR also had a history of corruption in
its upper levels. Two of its recent
Executive Directors — Harmon Shields
and Elton Gissendanner — were driven
from office while under investigation
for various improprieties. Few were
surprised when these deposed agency
heads, both of whom were identified
with special interest land deals, moved
on to become industry lobbyists and
land consultants. Virginia Wetherell
was appointed Executive Director of
the DNR shortly before the merger of
her agency with DER.
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In contrast, DER had a reputation as
a more proactive environmental
agency. Charged with enforcing the
state’s natural resource laws, DER
employed a large staff with the
dedication and expertise required to
assist the agency in fulfilling its
mission. Although former DER
chiefs received mixed reviews on
their performance, agency staff, by
and large, were known to be vigilant
in ensuring the implementation of
the state’s environmental regulations.

Carol Browner, DER’s first Secretary
under the later Governor Lawton
Chiles’ administration, was highly
regarded and well-respected. She left
the agency in early 1993 after being
tapped by President Clinton to head
the U.S. Environmental Protection
Agency.

Rather than appoint a new DER Secre-
tary, Governor Chiles called for and
achieved the merger of the two agen-
cies into one environmenta! “super-
agency” — the Department of Environ-
mental Protection. He appointed the

DNR’s Virginia Wetherell to serve as
DEP’s first Secretary.

Secretary Wetherell wasted no time
placing DNR administrators into key
positions of authority within DEP while
DER administrative personnel were
demoted or reassigned to secondary
positions, sparking a staff exodus.
Today, almost no former DER top level
managers remain in positions of
authority at DEP. This change in
managers brought decimation to the
environmental enforcement functions
of the former DER. Since the merger,
significant numbers of former DER
staff have been dismissed under the
guise of declared “budget shortfalls.”

The painful feelings from that period
s5till remain within the agency. In an
April 1999 memo to all agency per-
sonnel, incoming DEP Secretary
David Struhs noted that “In virtually
every conversation I have had with
many of you about the Department,
the merger that occurred six years
ago between the DER and the DNR
emerged as a prominent concern.”

lated by the O &G Section and its UIC responsi-
bilities are divided between Tallahassee and
the two district offices {i.e. Jay and Ft. Myers).
Both agencies are responsible for permitting
UIC wells but their approach and processes are
dissimilar. EPA, for example, has more strin-
gent reporting requirements than the State and
takes enforcement against companies that do
not comply with federal regulations. The State,
on the other hand, has shown a lax attitude
when it comes to enforcement,

The Culture of FGS

Both the FGS Bureau Chief and the Q&G Ad-
ministrator have been in their current jobs for
about 15 years and seem to pride themselves on
doing things “the old DNR way”, ignoring DEP
directives for change. For instance, when FGS
was put under the DEP in 1993, the two Q&G
satellite offices {in Jay and in Ft. Myers) were
placed under the jurisdiction of the nearest DEP
district offices. This meant that the personnel in
those offices were supposed to have reported to
their new respective district managers, rather
than to FGS managers in Tallahassee. How-
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ever, the Bureau Chief and the O&G Section
administrator ignored the directive and ordered
field office staff to continue reporting directly to
them instead.

Although still located in Tallahassee, the FGS is
situated on the campus of Florida State Univer-
sity, well away from the main offices of the old
DNR (Douglas Building) or the old DER (Twin
Towers} which now serve as offices for DEP.
The relative physical isolation of the offices is
symbolic of how the FGS management func-
tions and serves to discourage close oversight
by DEP.

The ability to keep their activities shielded from
daily visual scrutiny is certainly one reason why
FGS managers have been able to continue to
operate freely in the face of changing times.
They justify their relaxed regulatory approach
by citing former Governor Chiles’ 1995 decree
cutting Florida’s regulations, reinforcing their
own view that government needs to be “friend-
lier” to industry. In effect, they insist that one of
the goals of the program is to ensure that indus-
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try makes money — to quote one manager: “It
is good for the company. It is good for the
country and it is good for us.”

In regard to the permitting process, FGS manag-
ers routinely fail to abide by public notice
requirements, despite warnings by DEP attor-
neys that such notice must be given by law. The
O&G Administrator has frequently referred to
public noticing as “stupid,” noting that “It is
unfair for the company and it needlessly defays
the issuance of their permit.”

In keeping with this conciliatory attitude to-
ward industry, FGS managers resist efforts to
take enforcement action against violating com-
panies. Little of this direction is in writing. The
managers seek to insulate themselves from the
responsibility for the actions {or inaction) taken
by their agency. It is the line staff that are not
only expected to follow orders but to bear
theconsequences for those orders. “I don’t sign
letters. | get my staff to do it,” explained a
manager. That way, if anything goes wrong, the
manager remains safely out of the line of fire.

FGS management has made it clear to staff that
there is no violation serious enough to warrant
any type of enforcement action, especially a
fine, against an oil company. Deadlines for
industry compliance are usually ignored, In
regard to submitting required permit paper-
work, staff have been told that pursuing legal
enforcement against a violator “over some stu-
pid forms” is out of the question. Management
claims that if a company fails to abide by the
application requirements, “there is nothing we
can do about it.”

Not surprisingly, oil companies have come to
realize (and to expect) that they can violate any
rule or statute on the books with little or no
repercussions. Not only do the FGS managers
prevent action against violators, they insist upon
negotiation as the way to avoid an enforcement
scenario, no matter how severe the circum-
stance. In explaining why negotiation at all
costs should be the first {and last) option, one
manager expressed his fear that, “If we get
lawyers involved, we all lose.” Itis unclear who
he was referring to as “we.”

OIL PRODUCING AREAS

NORTH FLORIDA

PRODUCTION

SUNNILAND -
PRODUCTION
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III. Don’t Ask, Don’t Tell —

The Permit Process

“This negative kind of thinking
must stop.”

-FGS manager

The O&G Section’s mission is to oversee the
operations of oil and gas exploration and
production through permits and inspections
and to see that the oil companies carry out
their operations in a safe and effective man-
ner to ensure the protection of human health
and the environment.

Technically speaking, an approved drilling per-
mit is needed before a well can be started. Ifthe
well becomes a producer, an operating permit
is required before it can be produced full time.
In reality, however, FGS top management live
by a simple mandate — permit anything and
everything, regardless of the environmental situ-
ation, the company’s compliance record or the
scope of the project. It is almost as if the
managers fear the ramifications of upsetting an
oil company over a negative permit decision,

Drilling Permits —
Never Say Never

Permits are routinely issued to companies,
even when they fail to fully comply with
basic application requirements. Forinstance,
in a 1997 case, a well operator did not pro-
vide crucial documentation with the permit
application, even after repeated requests to
do so. When staff recommended denying the
permit, their administrator over-ruled their
decision and ordered thatit be issued. More-
over, this manager became furious and ver-
batly upbraided the staff members for their
“negative kind of thinking.” He invoked one
of his favorite refrains that if any permit
application were denied, the company “would
take FGS to court and we would lose.”

This manager has made it clear to staff that they
should “never even consider” rejecting an on-
shore oil permit application *under any circum-
stances.” The decision point of denying a
permit for lack of required information is usu-
ally averted by giving oil companies an exten-
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sion or waiver without question. Approval is
guaranteed and the “customer” — the regulated
industry — is always right.

By law, if FGS fails to acton a permitapplication
within 90 days of submittal, the permit is issued
by default. This happens quite often with FGS.
Although the practice is strongly discouraged
by DEP, FGS managers simply do not disclose
default permits to their superiors, nor do they
inform the companies the real reason they were
issued the necessary permit.

Operating Permits —
Turning a Blind Eye

By direction of FGS managers, it is standard
procedure for the O&GC Section to allow oil
companies to operate wells without the re-
quired permits. In some cases, after drilling
permits were issued {Permit Nos. 312AH,
1082AH, 1190AH, 1243D and 1295H), certain
companies failed to submit the necessary appli-
cation materials in time (i.e., 90 day test period)
which should have prevented them from pro-
ceeding to the operational phase. Regardless,
the companies were allowed to produce their
wells without the necessary authorization, long
past the regulatory deadlines.

FGS managers do not construe such action as
regulatory non-compliance. On the contrary,
they have stated to staff that it is unfair for the
State to penalize an oil well operator by
having to wait for the O&G section to process
“time-consuming paperwork” required by
DEP rules.

Recertification Rubber
Stamping

In the spring of 1998, the O&G Section re-
viewed more than 200 permit “re-certification”
applications from various oil companies whose
permits were set to expire in May of that year.
Each permit application had a 90-day time pe-
riod in which the staff had to determine if they
were complete. Only one permit application
was deemed complete within this time frame;
all others missed the deadline for submitting the

required information.
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The dual federal-state permitting
process for Underground Injection
Control (UIC) requires industry to fill
out separate applications forms and
submit completely separate packages
to the respective agencies if they want
to install and operate a UIC well. With
different rules, the company must
perform different tasks in order to
fulfill both agencies’ requirements. If
one department issues a permit and the
other denies it, the applicant cannot go
forward until the denying agency
changes its mind by issuing a permit or
by granting a permit waiver.

The principal purpose of UIC regula-
tions is to safeguard drinking water
supplies by protecting the groundwater
environment. For instance, Rule 62C-
29.002(3)(b), F.A.C., indicates that any
company drilling a new UIC well or
converting an existing well into a UIC
well must submit a vieinity map
showing the location of all existing
wells within a one-half mile radius
from the proposed UIC well. The
purpose of this rule is to verify that the
shallower drinking water aquifers are
protected from uphole migration of oil
field wastes behind the casing of these
offset wells.

Permit 678 is a classic example of the
differing approaches to the same issue
by EPA and its state counterpart. The
company did not submit a viecinity map
so FGS gave the company a written
waiver. Since the State waived the
permit applicaticn requirements, this
company was not required te supply

The Lingering UIC Primacy Question

this very important information. There
was no coordination or communication
between EPA and the State during the
review process of this application.

Fortunately, EPA does require such an
analysis in addition to other stringent
requirements, which will in the end
negate the state’s inaction as well as
save the state from future drinking
water contamination.

About a year ago, things began to
change between EPA and FGS. The
Ground Water Protection Council
(GWPC), a nationally recognized
groundwater organization, solicited
money from the Department of Energy
for the purpose of getting UIC primacy
(also known as authorization) for
several states from EPA. In other
words, DOE was going to help certain
states by hiring consultants for them to
fill out EPA’s primacy application so
that States would takeover the opera-
tion of the Class II UIC program.
EPA’s role would then be reduced to
one of oversight only.

It was not until late 1998 that the
GWPC consultants submitted Florida’s
primacy application to EPA. Since that
time EPA has sent the state several
deficiency letters requesting more
information. The poor record of
enforcement and pro-industry philoso-
phy of the FGS may ultimately prevent
the State from getting UIC Class II
primacy from EPA — a situation which,
given the current FGS management,
may be the only responsible outcome.

As a way to get around this “problem,” FGS
managers decided not to issue re-certification
permits anymore, but just to sign the applica-
tions. After all, they reasoned, a permit “re-
certification” is not really the same as “issuance,”
so simply signing off on the applications would
avoid the time-consuming process of reviewing
each one before approving the permits.

An added “benefit” (for industry) of signing off
on all permit re-certification applications is that
the practice allows the agency to avoid the
sticky issue of public notice requirements. Since
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technically none of these “re-certified permits”
were being “issued” it was reasoned that no one
outside the agency needed to know about it.
This tactic effectively blocked public review an
the roughly 200 permit applications awaiting
action. In other words, “no permit — no public
notice — no problems.”

No Notice, No Problem

In the late 1980°s, after the FGS took over
authority from the Governor and the Cabinet
for approving permits for oil wells, the prac-
tice of providing public notice on all permit
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applications effectively ended. Despite guid-
ance to the contrary by the Office of General
Counsel, permits for ail drilling continue to
be issued without public notice. FGS$ manag-
ers simply claim to have a different legal
opinion on the matter, insisting, without fur-
ther explanation (or a copy of this contrary
“opinion”), that state law does not require
public notice for oil well drilling or operating
permits. They have also refused staff sugges-
tions to seek written clarification on the issue
from the office of the DEP Secretary.

As an example of how FGS goes to extraordi-
nary lengths to frustrate public notice require-
ments, in June of 1998, an operator of an Under-
ground Injection Control (UIC) waste injection
well {Permit No. 678) in north Florida submit-
ted an application to convert this well from a
deep formaticn injector to a shallow saltwater
disposal well. When EPA informed the State
that this well would require a UIC permit, FGS
management instead granted a special waiver
which allowed the company to proceed with-
outa permit. The reason for this abrupt reversal
was that if a permit had been issued, public
notice would have been required and FGS
management wanted to avoid exposing this
project to any “unnecessary scrutiny.”
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Information Is Power

The key to any effective regulation is infor-
mation about the practice being regulated.
In Florida,the FGS depends upon the oil in-
dustry to supply information about new drill-
ing, operations and other developments. But
FGS never enforces the submission of re-
quired information, thereby rendering
Florida’s anshore drilling regulations into an
essentially voluntary program. For example,
an oil well operator in south Florida deep-
ened several wells without authorization and
without even contacting the DEP. This same
company also ignored repeated requests by
agency staff to submit necessary information
about previously drilled wells. When the
0&G administrator learned of this, he came
to the defense of the company, ordering his
staff to “back off.”

In the early to mid-1990's, for example, several
oil companies failed to submit necessary pro-
duction forms and in some cases, a few are stil!
holding out to this day. Initially, FGS managers
insisted that the agency needed this data for its
files but after encountering resistance from these
companies over submitting the documents, they
simply reversed their position.
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IV. Spills and Shills —
The Enforcement Process

“We haven’t taken enforcement
action in 50 years. Why start
now?”

~FGS management

When companies violate the rules and cause
pollution, the environment suffers. If there is a
well blowout, amixture of oil and saltwater can
contaminate freshwater supplies. If a spill goes
on long enough, oily fluids flow into nearby
ditches and spread into state waterways, threat-
ening aquatic plants and wildlife. When con-
taminated groundwater migrates away from the
source (called a “plume”), it may pose a risk to
crops, livestock and especially humans. Public
health can also be jeopardized by toxic chemi-
cal exposure, either from gas leaks or from air
poliution caused by the smoke from oil fires.

Despite assurances to staff that the two most
important tasks of the Q&G Section are to clean
up spills and make sure inactive wells are prop-
erly plugged to protect fresh water aquifers,
FGS managers do not practice what they preach.
In fact, while several oil companies have pol-
luted the state’s surface waters, groundwater,
air, and soils, FGS managers have done little te
hold violators accountable or to clean up the
pollution.

The Myth of Permit
Compliance

In most other state and federal regulatory per-
mitting programs, there are two separate divi-
sions of responsibility. Some staff deal exclu-
sively with permit application review and issu-
ance; others monitor {through inspections) and
keep track of permit conditions (through records
requests) to ensure that companies are meeting
statutory and regulatory requirements. The
FGS compliance record falls short both in terms
of requiring necessary documentation and in-
specting wells and facilities.

Not only are there no separate staff devoted to
compliance activity within FGS, the managers
are the only ones who can authorize staff to take
enforcement action. All @il industry violations
are reported to the O&G administrator and all
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decisions concerning necessary action are
left to him and the FGS Bureau Chief. As
such, these two managers by themselves pose
the major impediment to actual enforcement
action. The only “enforcement” sanctioned
by them involves letting field inspectors is-
sue repeated warning notices, which usually
contain no specific corrective measures or
deadlines. FGS management has never rec-
ommended or approved a fine against com-
panies which have failed to comply with
state laws and regulations.

in theory, when a compliance problem is dis-
covered, agency staff notify the company and
outline immediate steps and a time frame for
corrective action. If the company fails to rem-
edy the problem(s), then official enforcement
action takes place. At this stage, agency attor-
neys become involved in enforcement proceed-
ings. A civil or administrative complaint may
be filed but full blown litigation is rare. Usually
there is a negotiated settlement with the viola-
tor in the form of what is called a “consent
order.” Thatis notthe scenario within FGS. For
example, the notion of a consent order was so
foreign that the O&G Administrator (who has
been with the State for more than 26 vyears)
recently had to ask DEP attorneys what a con-
sent order was.

O&QG rules contain two categories of violations
— minor and major. The rules do not provide
specific definitions of what constitutes major
versus minor but, instead, specify how each
type of violation is supposed to be handled. For
a “major” violation, a citation is issued immedi-
ately (with an imposed time period for correc-
tion) and the warning notice step is eliminated.
If the citation is not addressed, then penalties
are the next step, in the form of either a fine or
a “shutdown” order.

FGS managers insist upon the use of “profes-
sional judgement” in evaluating violations on a
case-by-case basis. But in the end, no matter
how severe the violation, it usually falls into the
minor category and requires no fine or penalty.
Moreover, management moves slowly to cor-
rect violations, usually opting for the gentle
warning letter or ignoring problems altogether,
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In fact, in the past 50 years, FGS has enforced
only one penalty, in the form of a “shutdown”
order. This occurred in the early 1990’s after an
O&QC inspector caught a company transporting
a shipment of oil containing an unsafe concen-
tration of hazardous material. That shutdown
lasted only a few days, and when the same
company was caught several more times for
other violations, including hauling unreported
oil shipments, FGS management opted not to
act again.

With no enforcement tracking system for FGS
violations, the O&G Section has no way of
knowing how many warning notices or cita-
tions have been issued, to which companies,
what, if any, follow-up has occurred, and
whether problems were corrected. The O&G
administrator has resisted the idea of a tracking
system because he does not want to “advertise
any problems” with the program.

v

The following case summaries convey some
sense of what FGS does not want to “advertise”,

The Buck Doesn’t Stop Here

In the late 1980's, an oil pollution seep was
discovered in a creek down-gradient from a gas
plantin Jay, Florida. Company representatives
repeatedly told the Q&G Section staff that they
had no idea where the source of the seep was
coming from. However, in October 1998, a
similar plume was discovered under the plant
by O&G professional staff researching files from
another State program — DEP’s Petroleum
Cleanup Bureau. The ensuing investigation
revealed that the company had in fact known
about this particutar plume for over a decade.

Copies of this information were passed alongto

the O&G administrator but he ignored the plume
maps and sampling data and later threw it all

AR

away. The FGS Bureau Chief, on the other
hand, immediately blamed DEP’s Petroleum
Cleanup Bureau for not contacting the FGS
about this issue, insisting that notification was
not the responsibility of the company. During
the intervening decade, these managers have
done nothing to address this problem, claiming
it is not their responsibility even though the
plume originates under storage tanks and oil
pits regulated by their program.

Saved By an Act of God

In July 1997, a small oil company in the Black-
jack Creek Oil Field experienced a saltwater
linebreak within a hundred feet of a surface
creek, causing approximately 150,000 gallons
of saltwater to flow overland into the creek. As
usual, management chose to do nothing, refus-
ing staff advice to take enforcement action
against the company. Fortunately for FGS man-
agement, a hurricane hit the area a short time
later, eliminating any evidence of the environ-
mental damage.

Don’t Drink the Water

At the Mt. Carmel oil field, located in Santa
Rosa County, from 1990 to 1995 a leaking UIC
well contaminated a freshwater aquifer. The
responsible company had provided the State
with incorrect information as to where the well’s
packer was set. In fact, it had be illegally set
above a newly discovered hole in the well
casing, allowing oil field wastes to be injected
directly into the groundwater. This oil waste
plume polluted drinking water, although the
extent of the contamination is yet unknown.

When this problem was discovered in 1995,
FGS management opted to take no action against
the violating company. Earlier this year, an EPA
inspector indicated that Florida’s UIC primacy
application could be in jecpardy if the State
failed to act on this case and other like it. FGS
managers have since approached DEP’s Office
of General Counsel for a “legal opinion” on
what to do.

Regardless of any action that may now be taken
on the Mt. Carmel situation, the fact remains
that despite its responsibility to regulate UIC
wells, FGS managers purposefully have ignored
the problem for at least four years. Meantime,
the freshwater aquifer gets more polluted with
each passing day.
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Minding Their Own

In 1996, an FGS field inspector discovered
several abandoned oil pits located at the
Sunniland Oil Field. Although he informed
FGS management about these pits, which had
been un-reclaimed for decades, the agency
made no attempt to get the current (or previous)
operator to clean them up.

Such open pits not only endanger the environ-
ment, but can pose a threat to public safety. A
few years, ago a young girl riding a horse fell
into a an abandoned lime pit at the Mt. Carmel
Oil Field, prompting the responsible company
to clean up the site. In that case, the agency had
known about the Mt. Carmel pits for at least a
decade but had never taken action,.

Constituent Service

From 1995 to 1998, FGS managers refused to
get involved in a dispute over a well site
restoration project (Permit No. 1286). De-
spite a landowner’s repeated requests for
assistance, FGS management allowed the oil
company to drag its feet rather than ad-
equately restore the site. The O&G adminis-
trator told the landowner that there was very
little that the agency could do. He advised
the landowner to pursue |egal action against
the company himself if he wanted the envi-
ronmental problem cleaned up.

Sidetracks

On anotheroccasion, acompanydrilled a “side-
track” well to an illegal location. This occurred
because the company failed to run a downhole
directional survey to total depth, a clear viola-
tion of O&G Section rules for deviated holes.
FGS management intervened to ensure that
there were no adverse consequences o the
company despite its serious violation. Staff had
recommended that, at minimum, the company
should be ordered to run the necessary survey,
butthe managers made it clear that they did not
want to “interfere” with industry’s business.

In 1993, a small oil company sidetracked an
existing well (Permit No. 1243C) within the
Corkscrew Swamp Preserve, Tanks and piping
were installed at the site, and the well was
tested. Although it produced about 1,000 bar-
rels of oil, the oil was not sellable. Since this
turned out ta be an economic loss, the company
just walked away from the well (and the 1000
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barrels of oil in the on-site tanks), leaving an
environmental mess.

The abandoned tanks posed a serious risk to a
nearby creek in the event of accidental release.
Without support from management, the FGS
inspector continued to pursue the case for two
years, issuing a warning notice forthe company’s
failure to respond. Finally, in late 1995, the
O&C administrator contacted the company him-
self but gave them another year to address the
problem. The company instead sold the well to
a smaller operator the following year.

Management proceeded to give the new own-
ers two more years to clean up theenvironmental
mess left by the previous company. The new
operator then drilled another sidetrack well
(Permit No. 12430} without first obtaining a
drilling permit, and then missed several regula-
tory deadlines that delayed the issuance of the
necessary operating permit. Management re-
sponded by approving several extensions in the
application process, allowing the company to
continue operating the well for a year without a
permit.

“Hy” and Dry

In late 1995, at a time of acute criticism of
“burdensome” government regulations, Gov-
ernor Chiles decreed that all State rules be
cut by half. The Q&G administrator took full
advantage of this opportunity, cutting over
60 percent of the section’s rules. Much of
what was cut were pages of technical infor-
mation detailing safety concerns. These safety
specifications were replaced by the general
requirement that all operations comply with
recognized “industry standards.”

In 1997, in the course of reviewing a permit
application {Permit No. 312AH), a major prob-

19 P



lem arose with these new
standards. O&QG staff deter-
mined that the company’s Hy- ;
drogen Sulfide (H2S) Contin
gency plan was deficient be- 3
cause it did not meet the
American Petroleum Institute §
(AP standards. API, a na- |}
tional organization funded by
industry, is widely recog-
nized as the best available source when it
comes to setting standards to address certain
technical problems. In terms of H2S plans,
hecause of the health risk of exposure to the gas,
APl standards call for identifying all the people
living within a one-mile radius of the proposed
well location. The standards also recommended
that the company operating the well put to-
gether a warning system and evacuation plan
for residents in case of a “biowout” or other
catastrophic event.

In this particular situation, the oil company’s
H2S contingency plan only identified the resi-
dents within a quarter mile radius of the well,
falling short of the API standards. When Q&G
staff raised this issue with their boss, he dis-
agreed vehemently with their interpretation,
dismissed APl as “a bunch of extremists,” and
told staff to disregard APl’s standards because
“no one can meet them.”

Shave and a Haircut

The Occupational Safety and Health Act (OSHA)
requires that people working around hazardous
substances be properly trained to avoid and, if
necessary, deal with exposure. These OSHA
regulations regarding employee safety also ap-
ply to work around oil drilling rigs. Despite
being made aware of these requirements by
DEP’s safety coordinator, as well as by the
Florida Office of Personnel, the O&G adminis-
trator has continued to encourage staff to disre-
gard the OSHA reguiations. He has also made
it clear that these rules, like the APl standards,
were created by “extremists.”

For example, OSHA regulations prohibit facial
hair for those who work around or come in
contact with H25 gas. Some FGS field inspec-
tors have beards and, therefore, under the regu-
lations, are not allowed to enter certain oil and
gas facilities. Management “resolved” this is-
sue not by ordering the inspectors to shave, but
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by telling them to avoid the
| plants. The O&G administrator
has also told staff that they are
no longer responsible for in-
specting the plants in question,
despite the fact that the agency
policy makes the O&G Section
legally responsible forpermitting
the construction and operation
of these facilities,

Gentle Reminders

FGS managers have refused even to send out
firmly worded letters for fear it will anger or
“upset” companies, possibly straining the
agency’s “good working relationship” with
business. No matter how serious or
longstanding is the violation nor how recalci-
trant the violator, every letter must be “posi-
tive” in tone in the belief that companies will
then be more likely to comply. The track
record of this positive approach proves that,
far all of its passive politeness, it does not
work.

Many repeat violators have learned that the
best way to handie FGS is simply to ignore
compliance orders. One company, for ex-
ample, refused to take required oil well “bot-
tom hole” pressure readings for five years;
another, a major oil company, has refused to
do so for more than ten years. Both of these
companies routinely ignore requirements to
submit annual pressure readings from their
multiple wells. Nonetheless, management
refuse to do anything except occasionally
send gentle reminders.

In another case, a company reported errone-
ous production figures for an extended pe-
riod. Finally, at the urging of staff, FGS
managers issued a citation asking the com-
pany to correct the problem. Even though
the company still failed to do so, FGS manag-
ers refused staff recommendations to issue
fines and a shutdown order, arguing that such
approach was “too extreme”. They insisted
that the mere threat that the agency was
considering shutting down its operations
would be enough of a deterrent. Besides,
they wanted to avoid at all costs “bad feel-
ings” between the agency and the company.
In the end, FGS managers decided to grant
the violator another extension to fix the re-
porting problems.
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V. Unplugged — A Legacy
of Abandonment

“How does one justify doing
nothing for half a century?”

—FGS manager

Inthe early 1990’s, FGS field inspectors relayed
their concerns to management about the prolif-
eration of old wells around the state. If left
unplugged, these inactive wells pose a con-
tamination threat to drinking water aquifers and
a risk to public safety.

A well is supposed to be plugged when it has
no future utility and is being permanently
abandoned. A well is essentially a piece of
steel pipe (called casing} sticking out of the
ground. This pipe has been stuck in the hole
to keep the originally drilled hole from col-
lapsing and the pipe is usually set to the
bottom of the hole or just above the produc-
ing formation. The typical abandonment
method is to use cement to fill up parts {if not
ali) of the open portions inside the steel pipe
all the way to the surface.

Unplugged wells without a cap on the sur-
face pipe can be a real danger, especially for
small children falling down them. Another
concern is that steel casing rusts and holes
can form. |If a deep well's interior is filled
with saltwater and a shallow hole forms at the
depth of the drinking water aquifer, the salt-
water could easily contaminate that aquifer.
Another avenue of contamination is from
polluted surface water (e.g., stormwater run-
off) which can flow into an uncapped well
and eventually seep into the aquifer.

An Historical Disagreement

There are a number of documented cases in
Florida where old (pre- 1946 or “pre-permit”)
wells were just abandoned by oil companies
and left unplugged and uncapped. Fortunately,
most of these old wells were drilled to ashallow
depth and never found any oil. Although the
bottom part of the hole that reached saltwater
was plugged with cement, the upper parts of the
hole in the fresh water zones were left un-
cemented and uncapped. Decades later, leaks
appeared in the casings and these wells started
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flowing large quantities of fresh water (in an
uncontrolled blowout) to the surface.

Eventually, FGS sought and received funding
from the State Legislature to form a special
committee to study the problem of the old
wells. The FGS hired a consulting firm which
completed a final report on the matter in 1993,
The consultants recommended that the FGS
conduct periodic inspections of the abandoned
sites to verify that conditions observed in 1993
have not changed (i.e. all wells were capped
and none flowing), but in the meantime should
alert the Water Management Districts (WMDs)
of the existence of old oil wells and set up a
plugging schedule.

The Legislature had just granted the WMD a
large sum of money to plug old abandoned
wells in their districts. When the WMD started
plugging wells, they ran into a problem with
several old oil wells. These particular wells
were unusually deep with big diameter casings
requiring a huge volume of cement to plug.
When one WMD tried to plug a deep oil well it
ended exhausting its allocated money from the
Legislature on just one well. When the word
gotout to the other WMDs, all districts decided
not to plug oil wells anymore.

Meanwhile, the FGS was supposed to do
periodic inspections on the wells. But FGS
management never told its staff to contact the
WMD about these old wells. As a conse-
quence, a golden opportunity was missed.
Since most of these old pre-permit wells were
shallow, the MWD could have plugged the
shallow wells with little difficulty or expense
back in 1993.

FGS did nothing on the matter until 1998, when
it began contacting the WMDs, five years too
late. The firstfield inspection occurred in March
1998 and the condition of one of the wells had
changed dramatically, The capped wellhead
had ruptured and a large volume of water was
flowing into a nearby stream. By 1998, how-
ever, the WMD were no longer plugging oil
wells. FGS managers reacted predictably, in-
sisting that this problem was the sole responsi-
bility of the Water Management Districts.
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Tothis day, this question of jurisdiction over old
wells remains unresolved in the minds of FGS
managers, justifying continued inaction on the
part of the Q&G Section.

The significance of the problems with the un-
plugged old wells remains unknown. While the
1993 consultant report assumed that almost all
of these old wells were properly plugged, there
may be many pre-permit wells that were never
plugged. A preliminary FGS staff inquiry iden-
tified over 100 wells that were drilled all over
the state prior to 1945 with their plugging status
still not known. Ominously, the very first well
in the state {(called W-1), drilled around 1900, is
on display at a state park with only a partial
cement plug in it and the exposed casing stub
tilted by 45 degrees from vertical, indicating a
ruptured casing below surface.

Yesterday’s News

A number of the old wells are about 100 miles
north of Tampa, an area that suffers frequent and
severe water shortages. These old wells are
“flowing,” meaning that the freshwater aquifer
has been punctured and precious drinking wa-
ter is flowing to the nearest stream and ending
up in the Gulf of Mexico. Because of the
ongoing feud between the Water Manage-
ment District (WMD) and the FGS managers
over who is responsible for plugging these
50-year old oil wells, there appears to be no
resolution in sight.

The Kissingen Spring wells, located in central
Florida near a natural spring just a few miles
south of the city of Bartow, were “re-discov-
ered” when a phosphate company decided to
covert an old well on its property for phos-
phate waste injection. The natural spring had
been a popular recreational park before it
stopped flowing around 1950.

A WMD inspector got word of what the com-
pany was doing and investigated. While look-
ing over the area (most of the surrounding
property is State-owned land), he found two
other wells. Of the three wells, two had very
large diameter casings, a good indicator that
they were old oil wells. The third well, which
was plugged by the WMD, turned out to be a
shallow water well for public use. This WMD
inspector found records in the FGS files indicat-
ing at least one oil well was drilled in this area,
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Avideo camera was run in both oil wells and in
one found a casing rupturewith a large volume
of fresh water roaring down the casing into a
deep formation. Further study suggested that
this well wasdrilled inthe 1920's and the spring
stopped flowing in 1950 when this casing rup-
ture could have cut off the flow to the spring and
caused the spring to “dry up.”

When the WMD inspector found out about the
Q&G trust fund for plugging wells, he made
several telephone calis to the FGS trying to get
them to plug these old oil wells. The O&G
administrator maintained that these wells were
beyond his jurisdiction.

The Immaculate Trust Fund

By law, the Q&G Section is responsible, and has
a minerals trust fund to pay for, plugging or
capping oil wells abandoned by derelict opera-
tors. Despite a clear legal mandate and a special,
dedicated fund, the agency has not made any
attempts to cap abandoned wells. When asked by
staff why the agency had not acted, the O&G
administrator expressed concern that FGS would
have to approach their “bosses” to access the
money from the trust fund.

Naturally, they reasoned, if their DEP superiors
found out that the wells were decades old and
stitl had not been taken care of, it would cause
FGS considerable “embarrassment.” “How does
one justify doing nothing for half a century?”,
management pondered. Better, they reasoned,
to continue to ignore the problem completely
and, if discovered, deny that plugging the weils
was their agency’s responsibility.

Approximately 100 inactive wells, many of
which are being utilized for Underground
Iinjection Control (UIC) purposes (i.e., waste
disposal wells), are “unplugged.” A number
of these inactive wells have degraded to an
unsafe condition and still require immediate
closure.

Cases in Point

O&G Section staff have identified three parmit-
ted oil wells in South Florida that need immedi-
ate action. One (Permit No. 310) was improp-
erly plugged several years ago, and staff suspect
there is a problem because of some surface
water puddies found near the well. Testing has
determined that the water is salty.
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Because this well is nowhere near the ocean, it
appears that the fresh water aquifer is being
contaminated by a deep artesian saltwater for-
mation fiow from this well. O&G inspectors
have approached their boss with this problem
to no avail. Nor will the administrator allow
them to do anything about the other two wells
(Permits No. B-1 and No. B-5).

One of the other cases involves an oil well in
Levy County (Permit No. 13) that has never
properly been plugged. Its casing head and
well cellar are still visible. The company also
operates an active well in south Florida (Permit
No. 323). State law {Rule 62C-26.008(2), Florida
Administrative Code (F.A.C.}} requires that all
unplugged wells have their operating permits
renewed or re-certified every five years. As a
way to address this problem, O&G professional
staff wrote a memo to management requesting
that the company be sent a letter reminding
them of the re-certification rule. Staff also
suggested that the
letter contain a
requestthat the old !
well be property -
plugged.

Since the company
that drilled the well B
was ultimately re-
sponsible for the .
plugging work, the o
choice was simple
— the company
could finish plug-
ging the well within
someapproved time
frame or else submit
an operating permit application, which would
involve a fee and more stringent plugging require-
ments. Either way, the O&G staff believed that
this would require the company to address their
old, unplugged well. After consulting with the
FGS Bureau Chief, the administrator over-ruled
his staff and determined that the company could
not be forced to plug its old well, saying that there
was “nothing they could do.”

A Cold Trail

In 1995, at the Coldwater Creek Oil Field site in
north Florida, an oil company ignored O&G
staff’s requests to plug their old well (Permit No.
1220). The company also failed to pay into
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the trust fund or clean up their site. After
finally plugging the well more than a year
later, the company neglected to properly re-
store the site.

Despite repeated requests by agency staff,
FGS managers did nothing on the restoration
issue until late last year, when they ap-
proached a DEP enforcement attorney for
assistance. The attorney informed them that
they had waited too long to seek legal re-
course because all of the company’s assets
had since dissolved, leaving the ex-owners
no financial ability to clean up the contami-
nated site. Money from the minerals trust
fund may eventually be needed in order to
pay for the necessary restoration.

Changing the Rules

In 1997, O&QG staff again approached the ad-
ministrator to recommend the immediate plug-
ging of two wells
(Permits No. 481
and No.677). The
company had
temporarily
plugged one of
i the wells in the
% early 1990‘s and
: promised at the
§ time to properly
plug the other
when the neces-
sary equipment
became available,
This required
work never took
place. Still, man-
agement declined to compel the company to
finish plugging either well.

Despite clear O&G regulations that an opera-
tor with a we!l that is inactive for longer than
one year is required to plug it, management
again let the company off the hook. As a way
to deal with staff’s concerns about his unwill-
ingness to enforce the law, the administrator
changed the rules. He replaced the “old”
regulation with a new one that allows a
company to keep a well unplugged “forever”
if it pays a $2,000 permit application fee
every five years. This nominal fee creates a
convenient loophole far industry at the ex-

pense of the environment.
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VI. Royal Flush —

Under-Collection of Royalties

“It is not our job to interfere
with industry’s business.”

-FGS management

One of the O&G Section’s delegated responsi-
bilities is to protect royalty owners by respond-
ing to their complaints against companies in a
timely manner. The royalty system is a contract
between the mineral owner and a company
wishing to mine certain minerals under the
mineral owners’ property.

A mineral owner is typically a private citizen
who lacks the monetary resources to exploit the
oil found on their property. Because oil compa-
nies have the money to finance oil exploration
and development they are able to enter into
legal arrangements with the property owner to
share the profits from subsequent development.
This arrangement may involve an offer to pur-
chase the mineral rights outright or, failing that,
the owner is offered royalty payments. Terms
for these lease contracts with respect to royalty
payments vary widely depending on whatever
the company is willing to pay the mineral owner.
The royalty owners usually get paid a percent-
age on every barrel of oil produced.

Oil companies are subject to state and local
taxes on every barrel they produce. The Florida
revenue department is responsible for collect-
ing taxes, as well as for conducting tax audits to
ensure proper payment. As the oil industry is
rather smallin Florida, it generally is not a huge
source of revenue, but it does generate tax
payments that run into the millions of dollars
per year.

The legal ramifications of fairly distributing oil
production between royalty owners and com-
panies can become very messy if not handled
properly. There are many strategies in which a
petroleum resource can be extracted.

The traditional common law on mineral rights is
catled the «law of capture» which prescribes a
highly competitive, “first come, first served”
approach in which neighbors battle over the
resource by drilling wells on their respective
properties. In response, states have created
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spacing rules and set withdrawal rates as a way
to level the playing field and avoid wasting the
resource. Florida’s spacing rule says that oil
wells can be no closer than 920 feet from a unit
boundary and 1840 feet apart (or a single well
every 160 acres).

Another strategy for sharing oil revenue is to
pool all of the productive acreage, combining
the land owner(s) and the company operating
rights into a single entity. This process, called
“unitization”, ensures that oil or natural gas
production from an underground reservoir is
fairly distributed between landowners and com-
panies. Although there are several formulas to
determine the sharing of revenue among all
parties, the most common form of unitization is
to use the outer boundaries (e.g. oil/water con-
tact) of a petroleum reservoir as transcribed on
a land map of property holdings. All parties
who own land or operating rights within the
area outlined on the map share in any produc-
tien from this reservoir based upon an agreed
formula. All parties outside this boundary are
excluded from any revenue.

No Dog in This Fight

Despite the agency’s statutory responsibility to
protect the interests of royalty owners, FGS
managers are extremely loath to intervene in
royalty disputes, thus forcing landowners and
the companies to resolve conflicts in court.
When rovyalty issues require agency attention,
and if forced to take a position, FGS managers
usually side with industry.

According to state law (Rule 62C-26.004(5)(c),
F.A.C.), all horizontal wells need to be “unit-
ized.” FGS managers contend thatthe horizon-
tal unitization rule is inapplicable to O&G ac-
tivities, but they refuse to put this position in
writing. By not following this rule, the FGS
deprives the potential royalty owners, as well as
the State, out of entitled revenue. They have
continued to ignore the law when granting
permits (see: Permit Nos. 312AH, 645DH, and
1243D).

FCS managers often use the rovalty issue as an
excuse not to take appropriate enforcement
action against violating oil companies, arguing
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thatshutting down a company’s oit wellswould  cally, only by intervening does FGS protect
only hurt the royalty owners and lessen tax  private and public royalty interests; agency
revenues generated for the state. Paradoxi-  inaction only benefits the oil companies.

Three Small (But Expensive)
Examples

»The Raccoon Point Qil Field was
discovered in 1978, but it was not

unitized until 1993. A professional
staff member found that the oil/
water contact proposed by the
company was incorrect and recom-
mended corrective action, but FGS
managers ignored him. They chose
to approve the company’s incorrect
reservoir boundary, resulting in the
loss of a share in the oil field’s
revenue to several royalty owners.

»1n clear violation of the O&G
Section rules, one company pro-

duced two oil formations from a
single well — “commingled produc-
tion” — for nearly a year. Since
both oil formations have different
royalty interests, producing these
two oil zones together without a
revenue sharing agreement poten-
tially deprives the respective
royalty owners of their due pay-
ments. Although there was a clear
and direct harm to the royalty
owners, FGS management chose to
do nothing (thus siding with the
company) rather than risk “upset-
ting” the customer.

» The State Department of Transporta-
tion (FDOT) normally acquires the

royalty rights under all highways.
Thus the state gets a share of the oil
revenue payments if these highways
become part of a productive oil field.
In 1997, FGS staff raised questions
about a project {(Permit No. 312AH)
regarding the state’s 920-feet spacing
rule, indicating that the outstanding
issues needed to be addressed before
they could grant approval for a
drilling permit to a south Florida oil
company. Since a state highway was
located closer than 920 feet from this
well, and the company indicated that
there was only one royalty owner
within the regulatory distance and
acreage, it seemed like a reasonable
question to ask for verification about
royalty ownership under this high-
way. The O&G Section administra-
tor expressed annoyance when he
was asked to approve the request for
verification, wonderingaloud why the
issue had come up at all. When staff
pressed the issue, arguing that the
permit should be denied unless the
original company submitted the
necessary documentation to resolve
this issue, the administrator got
extremely angry, called it a “dead
issue” and ordered staff to approve
the permit.
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Crude Behavior

Glossary of Terms

Blogwout: A dangerous and uncontrolled erup-

tion of oil, natural gas or other well bore
fluids from a well.

Bottorn Hole Pressure: A pressure reading

taken at the bottom cf a well by an instru-
ment run in the hele on a cable to measure
the pressure of an oil formation. Measur-
ing a pressure at a much shallower depth
{other than at the bottom of the hole) could
give incorrect and erroneous readings.
Bottom hole readings are important for
blowout control (i.e., safety concerns) and
for determining how much oil can ultimately
be recovered from an underground reser-
voir.

Citation: A firmly worded official letter thatis

issued after a warning notice has been sent
toa violator. A specific deadline for compli-
ance is always referenced as well as dire
consequences if the violation(s) is not ad-
equately addressed in due course.

Commingled Production: When two (or more)

oil formations are produced together. Asa
general rule in the oil industry, one well
produces one zone. This is usually for
royalty distribution purposes as well as ac-
counting purposes of knowing that the oil
is coming from just one formation. When
two or more zones are produced together, it
can become an accounting difficulty espe-
cially if there are different royalty owners
inthedifferent zones. A fair distribution of
revenue becomes guesswork with little sci-
ence behind it. In other words, commin-
gling production should be done only when
there are the same royalty owners in both
zones or all parties agree in writing that
commingling is acceptable before it occurs.

Deviated Well: A well that has its bore hole

drilled to an angle between vertical and
horizontal. This activity is usually associ-
ated with sidetracking a well.

Drilling: A process by which a well is in-

stalled. A large erector set type surface
structure (called a drill rig) or a truck
mounted unit is utilized and small diam-
eter temporary steel pipe (called a drill
string) with a drilling tool on the end is
used to make the hole.
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Enforcement: An activity performed by a gov-

ernment agency to ensure compliance and
penalize a company or individual for fail-
ing to comply with a rule or regulation.
According to O&G rules, enforcement is a
three-step process. First, a warning notice
is sent to the non-complying party when a
violationis discovered with aspecified time
frame to correct the problem. If the viola-
tion is not resolved, the second step is to
issue a citation with another time specific
deadline. If the problem is still not ad-
dressed, then a shutdown order is issued
followed by fines and penalties. In other
regulatory programs within DEP, the word
enforcement is defined to mean judicial or
administrative proceedings, notices of vio-
lation, consent orders, fines or penalties,
andpre-warning letters are not considered
part of the official enforcement process.

Horizontal Well: A well with a horizontal bore

hole that penetrates the productive inter-
val at the bottom of the hole. The well
usually starts off vertically from the sur-
face and then within a few hundred feet
above the oil zone, the drill pipe is directed
by various devices to drive the drill pipe
from the vertical to the horizontal (i.e., the
borehole then becomes parallel with the
surface). According to O&G rules, all hori-
zontal wells must be unitized (see unitiza-
tion).

Hydrogen Sulfide (H23): This compound can

be a highly toxic material in gaseous form.
It can be found in many natural sources,
butitis also a byproduct of the oil industry
usually in the form a gaseous constituent
associated with natural gas. In the State of
Florida, H2S is found in both oil producing
areas at concentrations that can cause in-
stantaneous death if exposed to the gas. In
north Florida, the H2S is processed from
the Jay and Blackjack Creek Oil Fields into
natural sulfur and sold as a liquid in
Pensacola. In south Florida, the toxic gasis
flared to the atmosphere. [Hy: abbreviation
for Hydrogen.]

0il Pit: A structure consisting of a hole in the

ground that is surrounded by a soil dike or
mound to form a pit that is slightly above
the land surface. These structures are usu-
ally filled with waste liquids from some
industrial type activity and become a hold-
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Glossary of Terms, continued

ing area prior to disposal. The earthen pits
at the Jay Gas plant (i.e., a mini-refinery)
are used to store waste oil prior to being
injected down one of the plant’s nine UIC
wells, This pit has been in existence for
almost 30 years and has leaked. Qil has
been found floating on the groundwater
directly under this pit.

Packer: A compressible cylinder of rubber
and metal that is placed inside a well to
plug or seal the well bore at a specific point.

Plugged: A process by which a well is aban-
doned. The typical abandonment method
is to use cement to fill up parts or all of the
open portions inside a large diameter per-
manent steel pipe (called casing) to the
surface. According to O&G rules, the final
part of plugging a well is to cut the casing
that is exposed at the surface off at least
four feet below the land surface and weld a
steel plate over the cut casing stub. Ifthese
last two items are not done, then the well is
not considered plugged.

Plume: An area (or volume) of contaminated
water (or pure contaminant) originating
from a specific source. In this report, the
plumes mentioned are saltwater and oil
injected into a deep drinking water aquifer
and some free oil floating on a shallow
aquifer nearest the surface.

Shutdown Order: A legal department docu-
ment given to a company that directly or-
ders all operations be shutdown immedi-
ately until a violation(s) is corrected. Usu-
ally operations are not resumed until the
problems are corrected to the department’s
satisfaction. Fines and penalties are usu-
ally associated with this action as well.

Sidetrack: Refers to re-driiled or new hole
from the same well. When a well is first
drilled to its total depth, this is the well’s
original bore hole pathway into the earth.
When this original pathway is partially
plugged with cement to a shallower depth
and a new pathway drilled fromthe same
surface hole, this new pathway is called a
sidetrack,whichis then taken toanewtotal
depth becoming a brand new well.
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Underground Injection Control (UIC): This

program involves the regulation by the fed-
eral and state governments of the legal
disposal of various industrial-type wastes
deepintothe ground. This isaccomplished
by the drilling of a deep disposal well that is
installed under strict standards specified
in a permit issued by the either or both
government agencies. The applicant hasto
show (as part of the permitting process)
that the wastes will stay confined within
the underground layer being injected into.
There are five classes of UIC wells based on
the type of wastes being disposed (e.g.,
hazardous waste, oil field wastes, sewage,
etc.). In this report, only oil field wastes
{Class II wastes) are considered.

Unitization: A legal process by which oil and/

or natural gas production from an under-
ground reservoir is fairly distributed be-
tween landowners and working interest
owners. The unitization process can take
several forms and uses countless param-
eters in determining a formula for sharing
oil revenue between all concerned parties.
The most common form of unitizationis to
use the outer boundaries (e.g. oil/water con-
tact)of a petroleumreservoiras transcribed
on a land map of property owners. All
parties who own land or operating rights
within the area outlined on the map will
share in any production from this reservoir
based upon an agreed formula. All parties
outside this boundary are excluded from
any revenue. It is for this reason that the
outline of the underground reservoir be
defined as accurately as possible. Other-
wise individuals and/or companies could
be excluded from getting their fair share
when in fact they do own a share of the
reservoir. This is where the fairness issue
becomes important and the regulator’s re-
sponsibility to make sure the rights of ev-
eryone are protected.

Warning Notice: An agency letter informing a

company or individual that they may be in
violation of department rules. The corre-
spondence explains what the alleged viola-
tion is and that some type of corrective
action is required.
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