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ather than money damages and stating a claim that an agency or an officer or
employes thereof acted or failed to act in an official capacity or under color of legal
authority shall not be dismissed nor relief thersin be denied on the ground that it is
against the United States or that the United Stakes iz an indispensable party. The
! United States may be named as a defendant in any such agtian . . .." 3 US.C.

I & 702,

i Amoncy action is subject to judicial review if it is “made reviewable by staute” or if it is a "fnal
agency action for which there it no other adequate remedy in a court.” 5 U.8.C. § 704, Under
i the APA, “I_i]udiﬁial review of agency action is generally allowed® except “to the extent that (1)
stamtes preciude judicial review; or () agency action is committed to agency discretion by law."
H 5 U.S.C. § 70L; Thomas Brooks Chartered v. Burnett, 920 F.2d 624, 641 (101 Cir. 1990).
“There s a strong presumption that Congress intends judicial review of administrative action.”

b Socop-Gongalez v. INS, 208 F.3d 838, 243 (9h Cir. 2000) (internal quotations omitted). Thus,

the “apency discredon” exception is a “very narow” one that is applicable only in “rare” insmnces.
Heclkler v. Chaney, #1005, 821, 830 (1985) (eitation omitted}; Thomas Brooks, supra, 920 F.24d
at 642. Thete are two stuations where the execption s properly invoked: (1) where a statute is
f drawn i such broad terms that *'a court would have no meaningful standard against which to judge
the agency's exercise of discretion’ and thug there “"is no law to apply™"; and (2) where “the
ﬁ agency's action requires *z comaplicated balancing of a number of factors which are peculiarly

within [the agency’s] expertise,’ including the poomntization of agency resources, [the] likelihood

H of success in fulfilling the ageney’s statutory mandate, and compatibiliey with *the agency's overall
policies.™ Newman v. Apfel, 223 F.3d 937, 943 (9th Cir. 20000 {quoting Heckler, mupra, 470
.5, at 330-31); Burneit, stpra, 920 F.2d at 642.%

i

*4 court may also review an apency’s failure wo adhers to its own regulations. See Socap,
stpra, 208 F.3d at 344 (“This court and others have recognized repeatedly that “the Suprems
Ceunt's holding in [Heckdler] does not bar judicial review when an agency’s regulation provides the
E Court with law to apply “(cikbon emitted)); Effison v. Conner, 153 F.3d 247, 251 (3th Cir. 1998

f“An agency's own regulations can provide the requisife ‘law 0 apply’™ (ciation omitted));
Burnett, supra, 920 F.2d at 642, Plaindffs argue that Aw Poree Instruction 32-7064 and
o
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1. Relevant Provisions Of The Sikes Act

“The Sikes Ant mandates that “[(he Secremry of Defense . . . caoty out 3 program 1o provide
f;ar fhe conservation and rehabilitadon of natural sesources on military installations.” 16 U.s.C.
H § 670a(ai{L)(A). "To facilitate the program,” the statatz provides that “the Secretary of each
rilitary deparmmet shall prepare and implement an [INEMP] for cach military installaion n the
United States under the judsdiction of the Secretary, unless (he or she] determines that the absence
p of significant natural resources on a particular installation makes preparation of such & plan
inapproptiate.” 16 T1.S.C. § 670a(a)13(B). The Secrctary is respansible for preparing (he TNRMP
in cooperation with the Secretary of the Interior, acting through the Director of the United States
Figh and Wildlife Scrvice, and the head of each appropriate State fish and wildlife agency for the

State in which the military installatian concened Is located.” 16 U.8.C. § 670ala)(2).

Pursuant to the stamite, each INEMP must, "o the extent appropriate and applicable,
| provide for . . . fish and wildlife management, land manzgement, forest management, and fish-
and wildlife-oriented recreation . . . [the] establishment of specifie natural reseurce management
goals and objectives and time frames for proposed action, . . . fand the] enforcement of applicable
n nataral vesource laws (including regnlations). . . .7 16 U.5.C. § 670ab).

The Sikes Act states speeifically that, “[wlith regard to the implementatdon and enforcement
of [EVEMPFs] . . .
| (13 neither [OMB] Circular A-76 nor any successor circular thereto applies o the
- procurtment of servioss that are necessary for that implementation and enforeement;
1 and
(2) priority shall be given to the entering nto of contracts for the procurement of
such implementation and enforcement services with Federal and State agencies

having responsibility for the conservation or managament of fish or wildlife.” 16

Department of Defense Tnstuction 4715.3 provide addinonal standards, but have not attached these
instructions for the court's Tevicw. Consequently, on the record presentiy before it, (he count

canpot evaluale whether these instraetions constibute regulatgons that provide the “requisite law to
apply.”

10




T.5.C. § 6TCald).
The Aet 2lso provides that, “[tfo the extent prasticable vsing available rezources, the Secretary of
éac‘n military department shall ensure that sufficient numbers of professiomally trained natural
resources management personnel and natural resources law enforcement personnel arc available
and assigned responsibility to perform tasks pecessary to carry out this tifle, inclheding the
preparation and implementztion of [INRMPs]." 16 U.5.C. § GHe-2.

2. Contracting Out Nataral Respuree Management Activities
Defendants contend that (he Sikes Act gives military departents digcrotion to dotermine

whethier they should contract with private entities to perform natural resource management

10 || functions. Consequently, they assert, the court lacks jurisdiction to adjudicate plaintiffs’ claim that

11
12
I3

the Air Force js violating the Act by contracting with outside vendors to perform BNRMP-related
work and eonservaton management at Edwards AFB, Flantiffs counter that the statote provides

“ample” standards for the court to apply 1o evaluating the contracting decisions that have been

14 “ made.” Reviewing the parties’ arzuments, it 3¢ apparent that they fundamentaily disagres as 1o

15
16
17
13

whether the Sikes Act contemplates or permits the use of putside contractors in connection with

natural resource manapement at mrhtery mstalladons.

2.  Whether The Sikes Act Contemplates The Use Of Contractors
Dofondants contend that the statmie expressly contemplates diat military departments wall

19 B use cutside contractors to satsfy their Sikes Act obligatons. Citing the stattory reference to

20
Al

.EII

"procuvement of [thel services . . . necessary” to implement INEMPs (see BG ULS.C,
§ GT0ald)(1)), they assert that the language of the Act “plainly demonstrates that Congress expected
. . . contractors would be used.™* Defandants note as well the statutery requirement that foderal

X3 !I:md stare agencies responsible for conservation and narral resource management be given priotity

24

25
26
27
28

in “entering into . . .contracts for the procursment of such implementation and enforcement

services,” See L6 TLE.C. § 670a(dK2). This reference, they urge, also demensirates that the Act

*18ee Pis." Opp. at :16-17,

Hlee Dofe.® Mot. at 14:7-10),
11
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does pot bat the use of coniraciors.

While conceding that thers are “limited instances” in which the outsourcing of
irgplementation and enforeement services is stattorily authorized, plaintiffs alleze that the Sikes
Act “prohibits the applicaton of Circukar A-76 © the procurement of natural resource management:
related services.™ Defendants counter that, while the Sikes Act selieves military departments of
the chligation to comply with Circular A-78 when determining whether to use in-house personnel
or outside contractars, nothing in the stanse prolibits reference to the Cireular in making such
decizions. _

The Sikes Act clearly appears to contemnplate the use of some outside contraciors, as it
provides specifically that federal and state natural Tesource management agenciss are ta recejve
prim'lf_',- in connection with “the eotering into of coniracts for the procurement of . . .
implementation and snfsrcemetd services.” The exemption from compliance with Circular A-¥6
does not compel a different conclusion. The Circular mandatss that governmental agencies
compare the cost of performing commereial sorvices in-house with the cost of contracting with

private sector entities w0 provide such services. Where a service “can be procured mere

“economicaly from & comrnercial source,” the Circular requires that apencies geisource the project.

Office of Management and Budpet Cireular No. A-76 (August 4, 1983 (Revised 1999Y), { Se. The
Sikez Act exempts miliary departments from performing such cost compansons and from the
mandatory requirement that private sector entites be employed where they can provide necessary
services at a lower price. Defendants argus that the stamie does not prohibit such cost
companisans, however, nor preclude the retention of private contractors to implement and enforce
a given mstatlation’s TNRMP,

Support for this view iz found in Houss Report Mo, 95-129(1) regarding Public Law 99-561,
the 1986 lagislation that amended the Sikes Act to add, imrer aliz, the Ciretlar A-78 exemption
found in § §70a(d¥1). Discussing 4 670ald)(1}, the report noted that the exempbion was

et intanded to reserict the authority of the Department af Defense to enter info

BComplaint, § 17,
12




1 comtracts for these services, but enly to obviats the need for mandatory review and
P “ gonteacting under this Circular or any successor directive. fn the event thar the

3 f Deparimeny af Defense elects to provide these services through contract, the 11.5.

4 Fish and Wildlife Service or the appropriale state fish and wildlife agency shouid

5 I recelve priority consideration For award of these contracts, This reflects the view

] of the Committee that conservation of these resources is best accomplished by

7 ensuring that activities relating to fish and wildlife are underiaken by individuals

2 with profossional competence in the management of these resources.” TLR.Rep.

91 No. 99-129¢0) (1985) (emphasis added).

10 || This legistative history is consistent with the stabtory language: both indicate that Cangress did
11 “ not intend to preclude military deparments from entering into contracts with privats enbtes for
12 | the implementation and enforcement services. Monethelees, other portions of the Heuss Report

13 | suggest that some restraint on putside contracting was intended:

14 “Cines factor which the Comrmitee belisves hag affected fish and wildlife conservation
15 | activities on roilitary Jands under the Sikes Act is the implementation of the Cifice
1A of Management and Budget (OMB) Circular A-76. . . . The Circwlar is intended o
17 E provide for review of Federal Government activites and (o promete private sector
1% contractng for thess activities where feasible. Concems were expressad a;r. the
19 u hearing that many fith and wildlife conservatton-related activides wers being
20 ‘contracted oue.” While no specific problems with contracting activities wers
21 identified at the heanings, the Commitiee 12 concerned that contracting out of fish
22 I ard wildlife activities based upon fiscal considerations alone may net be in the best
3 interest of the comservation restures, Wiile cartain labor-intensive acrivities can be
24 performed effeciively by the private sector, fish and wildfife management and poficy
25§ related acivitles are imherently governmental responsibilities which the Committee
24 believas are best handled by gualified individuale within the Deparmment of Defenze,
Xt the Depurtment of the Interior, or appropriaee state agencies." HLE Rep, Mo, 59-
25 ﬂ 128(I) {emphaszis added).

13




1 || These commments support plaintffs’ view that contracting cut should be limited in scope, and that

2 N namrat resource managetient and policy setting are “inherently governmental” responsibilices that

3
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Congress jmtended to have military, Departmént of the Interior or state natural resource personmet
pecform. ™

The statutory language reflects this Congressional intent, 3ection 670a(d)(2) specifically
provides that priodty in awarding INRMFP contracts be given to federal and state governmental
agencics responsible for the comservation and management of fish and wildkife. 16 .5.C.
4 6710ad2y, Addidonally, § 670¢-2 requires that, “to the cxtent practicable using available

! resources,” the military departments ensure that there are “sufficlent numbers of professionally

trained natyeal resgurces management personnad and natiral resources law enforeement personnel”

tp perfortn tasks associated with the implementation and enforcement of the INEMPs. 16 U.S.C.

12 1 5 6702,
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Defendants contend that the teference w “professionally trained natural resources

14 " mangzement personnel” does not clearly mandate the use of in-house natural respurces personnel.

Section §70e-2 was added to the Sikes Act as part of the [997 amendments. Those same
amendments deleted a proviston previously in the statae, § 670a-1. Section 670a-1 required that
the military departrnents “ensurs, to the extent feasible, that the services necessary for the

| development, implementaticn, and enforcament of fish and wildlife management on each military

reservation . . . [were] provided by the Department of Defense personnel [with] professional

*n arguing that the Sikes Act does not permit the cutsourcing of “inherently governmental”
natoral resource mansgement funetions, plaintiffs rely on Congressman Don Young's July 17,

23
24
25
26
27 |

import of a law, expressad after that law has been enacted, 15 not luglily probatve of Congressional
views at the time the lepislation was passed. See Bread Polltical Action Corun. V. Federal Election
Corpr., 433 TS, 577, 581, n. 3 {1982) {"We cannot give probative weight to these affidavits, . . .
becanse ‘[sluch statements “represent oaly the personal views of th[is] legislatn[r], since the
statements were [made] after passage of the Act"™" (citations onutted)); Crarm v. Mardley, 436
.5, 725, 736, n. 10 {1978 ("Even if their import were clearer, az an expression of Congress’
undegstandiog as (o the scope of the pre-existing AFLIC statute, such post hoc observations by a

ﬁ 2000 letter to Secrstary of Defense Wilbam Cohen, A gingle legistater’s view of the intent and

A8

single member of Congress carry litde if any weight™. At least some suppornt for Congressman
Young's views 18 found in the contemperaneous legislative history, however.

14
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| training in those services.” 16 U.8.C. % 670a-1, repealed by Public Taw 105-85, 111 Statr. 1629,
2021 {1997)). As the requirement is restated in § 670e-2, military depariments are raguired to

i “ensare that sufficient mumbers of professionally trained natural resources management personnel

and natural resources law enforcement personnel are available and assigned responsibility to
perfomm tacks pecessary © . . . the pmparaﬁnn and implementation of integrated natural resonrces
management plans * 16 U.5.C, § 670e-2.

Drefendants conteast the prior statute’s reforence to “Department of Defense personmcl who

L! have professionsl training™ with the current reforence to “professionaily trained natiral resources

management personnel,” and arpue that Congress’ present focus is on the taining and expenencs
of the individual managers rather than the identity of their employer. Looking at the legislative
higtory of the 1986 amendments, it appears Congress believed when it enacted § 670a-1 n 1935
that "fish and wildlife manapement on military lands [was] . . . a legiomate, in-house responsibility
of the Department of Defense and that management actvitas in this regard [should be] carried out
by professional, fish-and-wildlifs management-trained personnel.” H.R Rep. 99-1200). Coupled
with the House Cormnmitiee's additonal comment that governmental personnel employed either by
ﬂ the pulitary departments, the Department of the Interior, or appropriaie stake agencies should
handlz sverall natoral resources management and policy setiing, it appears that Congress was mast
concemed that policy decisions be made by governmental personnel with experience in natural
resgurces management. There does not appear to have been any clear Congressional intent that
these functions be performed solely by Departinent of Defense personncl. There docs appear to
have beer a mandate that they not be contracted out to private sactor entifies, however,
b.  Whether Defendants’ Decisions To Use Quiside Contractors Are

| Subject To Judicial Beview Under The APA

The Sikes Act does not explicifly preciude judicial review, Thus, whether the court may
judicially review defendants’ decisions regarding outfourcing turns en whether the Sikes Act
E provides a meaningful standard against which to evaluate the apency’s exercize of discretion. See
Newman, siypra, 223 F.3d at 945 Thomas Brooks, supra, 920 F.2d at 641.

The Sikes Act does not prohibit the use of outside contractors, althaugh it does express a
15




1 || prefersnce for having management and enfyrcement decizions made by federal andfor stats
2 | governmental personeel, The stamte, however, does not artcolate any formula, methed, or
3 .guidu]jn& to be used in determining how many funetions may properly be outsourced or how many
4 1 contractors may be emplovad. Thiz is in contrast to the 1983 version of Circular A-76, which was
5 |t at issue in Diebold v, United Stafes, _94? B.2d 787 (ath Cir. 199Z). The Dishold court held that
a u contracting decisions made pucsnant to Ciredlar A-76 wers subject to judicial xeview, since “. . .
7 i the Cireatlar, in jits cost comparison clements, dezls in messurable components, . . . does not leave
8 || bo the discreten of the agency whether ta do a cost comparison if contracting-out is proposed], and
% i inciudes a] ten percent savings for conversion (that is] not a mere puideline ® T4, ar 81, The
10 || Dichold couxt noted that numereus stanes referenced and/or incerparated portions of Cixcular A-
11 || 78 and that “derivative apency regulations” had been developed to mnplement its directive, . It
12 | concluded

13 “We are not callad on (0 say whether the Circulas, standing alons, would be
14 sufficient as a source of law, but it i clear that in the context of the whols repime
15 % of stamtes and regulations governing this dispute, the Cirenlar funetions as part of
16 the lavw o apply. Compliance or lack of compliance with its directives is evidence
17 l of compliance or the lack thereef with the statebory directives in 41 UL.5.C. § 401
18 et seq. and 10 US.C. § 2462, Thue, evidence that an agency did not follow
9 Circular A-79 cost calenlation directives, that it did not include all costs made
20 B necessary by contractng-out, and that the agency will not save the ten percent
21 required to justify the contracting-cut decision could support a claim that. the agency
22 was not complying with statutory directives, . . " Fd. at B0L-02,

21 || The Sikes Act, by contrast, mandates o particudar procedurs wath respect to contractng decisions,
24 | articulates no guidelines o be followed in making guch decisions, and establiches no percantage
25 E of total projects that should be maintained in-howse or contracted out. Thise, there is no law for
26 || the court to apply in determining whether too many tagks have been contracted cut. See Defense
27 | Language Institute v, Federal Labor Relations Awthority, 767 F.20 1398, 1401 (9th Cir. 1985)

28 H {'[Blecause [a prior version off the Circular Jackled} meanmeful standards to poade management’s
16
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that judisial review of an agency’s contracting-aut deterrnination and of the underlying studieg and

M cost estimates is unavailable. Deiermining (he meost efficient configuration of government

; employess and resources o determining whether certun sxpenses are legitimate costs of an

in-house opemation inevitably invelyve “'questions of judgment requinng cloze analysis and nice

¥ choices™ which are properly committed to the informed discrefon of management,” citiang

I omiteed); Fiint v, Lnited States, 908 F.2d 471, 476 (9th Cir. 1990 {there could be no judicizl
review of the maximum price 3¢ by the Buresu of Reclamation for the use of arthicially stored
[ ground water, s;incc the relevant statute set a standard for the ranimum, but not the maxinuo,
price o be charged, and thers was thas “no meaningfisl stndard foe determining a maximmm price
H w0 be charged”); Local 2855, AFGE (AFL-CI0) v. United States, 602 F 2¢ 574, 581-83 (3d Cir.
1579 (the prior version of Circnlar A-76, which "explicidy recognizeld] that ‘[n]o speceific
I'| standard ot guidefine is prescribed for deciding whether savings ate sufficient to justfy
continuation of an existng Government commercial activity and [that] sach activity should be
| evaluated on the basis of the applicable circumstances,'™ did not “provide mles or specifications
that would permit a court to adjudicate plaingfis’ disagreements with the formulas, factors, and
cost projectons relied upon by the Armay™).

This 5z aot the end of the inquiry, however. Flaintiffs assart that Department of Detenze
§ Instruction 47 15.3 and Air Force Instuction 32-7084 provide additional standards, Certain
secondary source materials available to the court suggest that Instruction 47135.3 prohibits the
§ conbracting-out of management and eonservation functions. See Lt. Col. Peteheck, "Contracting-
Ot Tnitiative,” 1998-Mov. ARMEAW &7, 60-61 & n. 16 (1998) (“Department of Defense Instruction
H 4715.3 states that functipns regarding the management and conservation of natural and culwral
resources shall be not contracted™. Neither party provided copies of these instructions to the
court, and it is thus not possible to determine if they establish additenal standards or puidelines
[ that give eontent bo the relevant provisions of the Sikes Act. See Socop, supra, 208 F.2d at 344
{an agency’s regulation can provide fhe *law to apply” for APA purposes).

l Moteover, even on the record prasenily before the court, there are some provisions of the
7




