1 Sikes Ack that are sufficiently definits to permit judicial review of agency comphiance with them.
2 {| One such is the Teguirement that priority in contracting be given 10 federal and state governmental
agencics. “Priodty” has a common, unambigious meaning, sach that a court can determine
n

whether an agency has granted pricrity to governmental agencies in contracting out nafural

1 resources rmanagement functions. That (s is so is confitmed by the fact that eourts in other

judicial review. See Comumunity Action of Lavamie County, fne. v Bowen, 866 F.2d 347, 352

g (10th Cir. 1885 ("It iz beyond doubt thar the distict court in this instance possecsed junsdiction

3
4
il
& I contexts have found the term "priority” of “preference® sufficiently definite (o permit meaning ful
7
8
9 |i to determine whether HHS violated federal statutes in terminating CALC's grant. 42 U.8.C. §
10 || 9836(c)(L) clearly states that HHS shall pive a previcusly designated apency prictity in funding
11 || unless the Secretary finds the agency fails to meat program requirements™); Green v, United States,
12 H 8 F.Supp.2d 933, 997 (W .D.Mich. 1998) (deciding whether an ageacy’s decigion not © give

13 | plainGffs preference for a farm loan as required by the Code of Federal Regulations was "arbitrary,

14 | capricious, or an abuse of diseretion,” and assuming without discussion that the matter could be

15 u jucdicially reviewed undear the AFPA).

14 Similarly, the statatory requirement that the military departments shall, “lo the extent
17 ﬂ practicable using available resources, . . . ensure that sufficient numbers of professionally trained

18 || natural resources management personnel and nanucal resources law enforcement persennel are
1% u available” 1o assist in implementation and enforcement of an INEMP is sufficiently definite tn
20 || permit judicial review. As noted earlier, this provision appears to require that there be an adequate
21 || numther of trained mamral resovrce managers employed by the nulitary .depamnmts, the
22 y Department of Interior andfor state envirormental agencies invelved in management and pobicy-
23 | maldng decizions sutrounding the INRMP., While defendants argue that the “to the extent
24 ﬂ practicable” qualilfier renders this directive too discretionary to perrmit judicial review, the case law
25 || sugpests otherwise, Ses Citizens to Freserve Overton Fark, Inc, v, Vofpe, 401 T8, 402, 410-13

26 [ (1971, overruled on other gromds, Califano v. Sanders, 430 18, 9% {1977) (stanatory reference
27 1 to "feazible and prudent alternative” provided adequate “law to apply,” and judicial review of the

28 || stamte was appropriate); Newrman, supra, 223 F3d at 943 (statetory use of the term “reliable
18
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information” did ot preclude judicial review), Socop, supra, 208 F.id at 844-45 fin the
immigtation centext, the phrase “exceptional sitrations” was sufficiently definits to permit judicial
review mines 3 is similar to the “exceptonal clroumstinees” standard wsed thronghout the
 Emerigration eode); Greeng v, T84 Dep't of Defense, 1989 WL 150560, * 2 (E.D.N.Y. Dec. 5,
1989 (“Although the applicable statute accords broad discretion to the Secreary of Defense and
b military services to propesnd regulations goveming the provision of dental care to retirees, it does

i provide gnidelines to the extent that it states that such services may be granted subiect to [“the

availability] of spacc and Tfacilides and the capabilies of the medical and dental staff']").

These provisions, therefors, provide sufficient standards governing the exercise of agency
discration that defendants” actions can be evaluated against them, and & determination made as to
whemal-r Sikes Act violations have peourred.  Whether addiional standards governing the exercize
of discretion sxist depends on the nature and contant of the agency regulations that have been
prownnlgated to guide those charped with implementiog the statutory mandate. Given the dearth
of authority regarding proper interpretation of the Sikes Act, the court directs the parties to submit
copies of Department of Defenss Instruction 4715.3 and Air Force Instonction 32-7064 for its
| review 20 that it may evaluate the availability of judicial review on as fill 2 record a3 possible.
The parties may provide further briefing regarding the impact of these reguladons on the
I availzbitity of APA review if they wish, Finally, ta the extent that there is additional legislative
history available regarding eithes the 1986 or 1997 amendments of the Sikes Act, the court directs
the partics to provide copies of, andfor cisations to, such history so that it may be considersd as
] well. Pending receipt of these additional matentals, the court will defer any decision regarding
defendants’ jurisdictional challange to the conteacting-out claims contained in plainiffs’ complaint.
N' 3. INRMPs

The Sikes Act raquires that the Secretary of Defense prepare and implement an INEMF for
H each military instatlation unless there is an “absence of significant namral resaurces™ on the land,
Plaintiffs contend that the Bdwards AFB INRMP has not been properly prepared and implemented,

u that it does not contain required elements, and that defendants have failed to reach “muteal

agreement” with USFWSE and CODFG regarding it. Defendants challenge the court's jurisdietian
H 15
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to hear these claims on the basis that there it o finad TNRMP and tws ao final agency gction that
15 subject to APA review, The Supreme Cour has held that
sewo conditicns must be satisfisd for agency action to be ‘final’: First, the acton

st mark the ‘eonsummation” of the apency’s decisionmaking procass, [that is,]

it must not be of 3 marely tentative o interlocutory nare. And sacond, the actioh

st be one by which ‘rights or obligations have been deterimined," of from which

“lepal consequences will flow.™ Benmelt v. Spear, 520 1.5, 154, 177-78 (1997).
Tinder this standard, an agency acton is “fimal® if it “has direct and appreciable legal
consequences.” Id. at 178.

Plainniffs assert that they have alleged that the Edwards AFE DNRME is Finat, and that tas
allegation must be accepted as true for purposes of uling on defendants’ jurisdictional challenpe.
As noted earlier, Rule 1200)¢1) challenges may be facial of facmal. Here, plaintiffs have attached
an August 1997 INRMP to their oppasition, and invited the court's comsideragon of ™
Defendants, in i, have relied on the August 1997 INRME in support of their motion to disiss,

15 i The challenge is thus a "factual’one, which allows the court to consider evidence extrinsic to (he

16 ) complaing, and to "determing the facks w evaluats for jself the merits of jurzsdictional claims.” See

17

I
13

Valdez, supra, 337 IF. Supp. at 1067,
The 1997 amendments 1o the Sikes Act did niot take effect until Novermber 1997, Ses Public

19 | Law 105-85, 111 3tat. 1635, These arendments require that the Secretary of Defense cooperate

20
1t
12
23

v the SFWS and “the head of each appropriate State fish and wildlife agency for the Stats in
which the military imstallation concerned it located.” See 16 US.C, § &70a{2)2y. They identfy

| specific bgues that taust be addressed in the INEMPs, and previde for a periad of public commant

before an INRMP is adapted. 16 U.5.5. § 670a), 16 1.5, C. § 670a, Historical and Staktory

24 I Motes, "Review for Preparation of Intsgrated Natural Resaurces Managentent Flans." In passing

25
45
27
28

the 1997 amendments, Conprass acknowledged that the military departments were on schedule to
complets approximately 60% of the mandated INRMPs prior to October 1, 1297, and also that

¥8pe Pls.* Opp., Ex. B.
20




1 § many of these plans had been “prepared consistent with the criteria established” in the amendnents,
3 | See HR. Conf. Bap. 105-340 {1997). The conferces stated their intention that existing plans
3 || sasisfying the requirements set forth in the amendments “should not be subject to renegotizbon or

4 | reaccomplishment.” MNonetheless, the legistation required that, in the case of an existng
5 u conperation plan, the silitary department “complets pegetadons with the Secrotary of the Interior
& || and the heads of the appropriate State agencics regarding changes to the plan that are necessary
7 b for the plan to constimis an [INEMF]™ an of before November 13, 2001, Public Law 105-85, 111
4 ! Stat. 1529, Eﬂiq (Mational Defense Authorization Act for Fiseal Year 19935, §19ﬂ5[¢}{1}}. A
o | Department of Defense puideline conceming existing INRMPs states that

10 i *([hosz INEMPs that were complets on er hefore Novemnber 18, 1997; that wore

i ' prepared in cooperation with appropriate FWS and State fish and wildlife officials;

iz and that meet the subsmnive requirements of the SALA, need not be reaccomplished

L3 E simply becauss they were not subject to public review, but may remain in effect

14 uptil review i3 required in accordsmos with the SAIA"  Mayor Teresa

15 Hollingsworth, The Stkes Act fmprovement Act of 1957 Examining The Changes

14 | For The Department of Defense, 46 AIR PORCE Law REVIEW 109, 1440 {1999

17 1 {guoting Memorandurn from the Deputy Undersecrctary of Defense (Environmental

18 Security) to the Deputy Assistant Secretasies of the Army, Navy, and Adr Foree and

15 the Director of the Defenss Logistics Ageney, Subject: Implementation of Sikes Act

208 Improvement Amendments (Septerber 21, 1998,

21 || According £ thiz puideling, so long as the input of USFWS and the appropriate stats agency has

27 || been corained, and the substantive requirerents of the 1997 amendments are met, the plan need

2% | not be submitted for public comment, Where such input had not been obtrined, however, .

24 1| "negotiztions,” as mandated by § 2903(c) of the Nationa] Defenise Authorization Act for Fiscal

25 || Year 1998, must occur before the plan can be considered final, '

26 Plaintiffs allege that defendants have fziled to meet with USFWS apd CDFG in connection

27

28

H with preparation of the INRMP. Neither party has subritted any evidence regarding thig subject

for the court's review. Consequendy, plaintffs’ allegation stands uncontroverted and must be

a 21




1 || accepted as tnic.

2 Assuming defendants did not reet with USFWS or CDFG prior to finalizing the Angnat
3 199‘1 TMRME, it iz net = Anal document for purposes of the 1997 amendments. Consequentdy, it
4[| cannot constitute final agency action subject to review under the APA See Framklin v,
5 || Massachusess, 505 1.8, 788, 797 (1952) {To determine when ar agéncy action is final, we have
& | looked to, among other things, whether its impact 15 sufficienfly direct and immediate’ and has
7 2 ‘disect effect on . . . day-to-day besiness.” An ageacy action is not final if it is cnly “the ruling
% || of 2 subordinate official,” or ‘tentative.’ The corc question is whether the agency has completed
9 I its decisiunnmliﬁg process, and whather the rasult of that process is one that will directly affect
10 || the peoties™ (eitations omived))y; Heclz Mining Co. v. EPA, 12 F.3d 164, 166 (9th Cir. 1993} ('In
11 H this case, the final agency decision that will requirs action on the part of Hecla iz the issnance of
12 || a finyl NEDES permit. Ul such a permit is issued there is no definitive statement on the EPA's

11 || position and no rules are established with which immediate complance is required’).

14 Accordingly, plaintiffs have failed to mest their burden of establishing that the court has
15 || subject matier jurisdiction of their ¢lxims afleging that the Edwards AFE INEMP viclates the Sikes
16 || Act. These claims are, consequently, drsmassed without prejudice,

17 D.  Clalms Regarding Dovwnsizing And Elimination OF Plainfiffs’ Positions
I3 L. Exhaustion Gf Bemedies
19 H Trefendants assert that plaintiffs’ final saf of claims - reparding the downsizing of Edwards’

20 || in-house natural resoorces staff and the possible foss of plaind{f Deal's posidon ~ are outside this
21 |f court’s subject matter jurksdicton becavuse plaintifis’ exclusive remedy for adverse personnel

22 || actions 12 found in the Civil Service Reform Act ("CEEA") and claims under that statute must be
23

24
[

HAlthough INRMPs can be completed earfier, the desdhine for submission of INEMP:
25 | pursuant to the 1997 amendments is November 200, Sec 16 TL.S.C. § 670a, Historical and

Statutery Nofes, "Review for Preparation of Intzgrated Matiral Resources Management Plans”
26 || GNEMPs must be completad three vears after the Secretary of Definse submits a report to
a7 || Congress, which is due cne year afier enacimment of the Sikes Act on November 18, 1557); Public

H Law 105-85, 111 Stat. 1629, 2020 (Mationz! Defense Authorization Act for Fiscal Year 1598,
28 || § 2905(c)) .

22




1 ! adjudicated before the Merit System Protection Board (MSPE™). Plaintiffs counter that federal
2 || sausts have routnely held that federal employees and their assoeiations have standing 19 cantest
3 H decisions outsourcing in-house services or functions without cxhaustng adminzstrative remedias.
4 Plaintiffs first cite nternational Assoclation of Firefighters v, United States Department af
! | the Navy, 536 ¥ .Supp. 1254 (D.R.L 1982}, in which a firefighters union sued the Mavy after it
ﬁ I invited Dids from private contractars to provide firefighting services, contending that ite members
7 || would suffer economic injury if defendants accepted the private bids, Id. at 1261, The court
B F found that the alleged loss was net specelative, as five bids wers lewer than the in-howse cost of
9 || performing the services, and held that plaintiffs had standing becanse their competitive interests
18 i were within the *zone of interests" prolected by the Armed Services Procurement Act ("ASPAT),
11 || as that statute was degipned to ensure “full and fair cornpetition” in the procurement of government
12 | services. fd. at 1261-62, 1265,

13 u In National Air Traffic Controliers Association v, Pena, 944 F.Supp. 1337 (N.D.Ohic

14 ¥ 1998), air traffic controllers challenged the Federal Aviation Administration’s decision to contract

15 || with private firm to provide air traffic contral gervices at variovs facilifies, charging that the FAA

16 || had violated Circular A-76's cost compansen requirernent. fd. at 1340-41, Winle plaintiffs were

17 || to have the right to transfer to another facility if services 2t their location were privatized, and were
18 N also to have a fight of first refusal regarding employiment by the private contractor, the court found
1% 4| that transfer was a potentially adverse acton, and thal there was no guarantes they would not losc
20 ﬂ cartain benefits if they chose to laave povemunent service and become employees of the contractor.

25 b fd. at 1342-43, The court rejected defendants’ argument that the harm was speculative and

22 || contingent, noting that many employees had already lost their jobs through privetization, and that
23 | the FAA's privatization plan did ot merely contemplate contracting out, but affirmnatively required
24 | it i, at 134344, 1345, The evidence, it stated, demonstrated the existence of an "actual, specific
25 I plan” that was "already underway and certain 10 continue.® fd. at 1345,

26 Sirnilarly, in Amerfcan Federal of Government Employees v. United Stetas, 104 F.Supp.2d
27 (| 58 D.D.C. 2000), the Air Force declared an intent t0 award civil-engineening contracts o private

28 E firms owned by Mative Americans sithout completing the cost comparisons required by Cireular
23




§ 4-76 and the Defense Appropriatians Act. fd. at 61, The department relied on 2 tection of the
H_apprﬁp:iaﬁﬂns hill ihat delerzd the cost comparison requirement if the firm with which the
department proposed to contract was majotity-owned by Native Americans. Jg. at62. Plaintiffs’
{ sit challenged the constitutionality of this provision. The court found that they lacked standing

L

2

3

i

5 | as respects on contract with a Native American firm becanse they were to recelve a right of first
& || refusal regarding employment with the contractor, and thus had demonstrated only speculative
7 “ future haon. 14, 2t 68, It determined, howeyer, that plaintiffs had demonstrated standing based
B [ on their loss of '_che right to compets for continued federal employment, Jd. at 68-69. The court
9

| reasoned that, but for the stattory preference afforded Native American firms, plaintffs’ in-house

i1 || brich would have received equal considecation with all others. 74 at 697

11 " The nile to be derived from these cases is that plaintiffs may generally sue qutside the
12 || framewark created by the CSRA, and without first exhausting administrative remedies, if their
13 i action alleges that an entire class of positions has been or will be adversely affected by a
14 | contracting decisfon.® Herc, plaintiffs assert that a class of posidons - namural resources
15 § managemsant employeas ~ have been adversely affected by defendants” actions. They allege that
16 || defendants have been outsolreing namral resources manapement tasks in violadon of the Sikes Aet,
17 Il and that they will continue to do so. The statutory requirement that the military depariments
12 || ensure that there are a *suffictent number| ] of professionally trained patural resoirecs manapemedt
19 [j persoans! and natural resources law enforcement personnel . . . available™ to assist in preparation
20 || and implementation of the INRMP {16 T1.5.C. § 6702-2) demonstrates that their interests Lic within

21 || the "zone of interests” protected by the statute.”

22 Assuming other prerequisites to APA review are met, plaintiffs may sue to enforce this

23 [[ statatory mandate. They oite no avthority suggesting that the court has jurisdiction 13 grant the
24

25 T Paintiffs also cite Digbold, supra, Diebold did not specifically address plaintffs' standing
26 to bring suit, hewever., Rather, it focused en whether the statuzs and regulations goveming
conteacting out provided a meaningful standard that would suppert judicial review under the APA,

27
*Mefendants accept this characterization of the case law, (See Repty to Opposition lo
28 || Defendant’s Motion 1o Dismiss {Defs,” Reply'™) at 11:10-12.}

24




1 §| velief they sesk reparding their individual positions, however. ‘This type of relief appears to fall
2 || sguarely within the exclusive jurisdiction of the MSPB, and the court concludes that it lacks
3 j;urisdicﬁnn to enter an order profibiting Deal and/for Hagan's tammination er ransfer.

4 1. Ripeness

5 i Defendants next maintain that plaintiffs’ downsizing claims are not ripe becauss Deal’s
6 || positien has not yet been terminated and it is unclear whether Deal’s or Hagan's positions will be
T || inpacted at ail. _
3 ( An action is ripe if (1) it is fit for judicial decision, and (2} the parties will suffer hardship

4 ﬂ withont judieial review. See American-Arab Anti-Discrimination Committee v. Thornburgh, 870

1 || .24 501, 510 (9th Cir. 1991). *Determination of ripeness is closely related o determinanon of

11 H srandﬁg — *whethar the harm asserted has matured sufficiently to warrant judicial interventon.™

12 | Nattonal Air Traffic Careroflers, supra, 944 F.Supp. at 1346 {citing Warrh v. Seldin, 422 T.5.
13§ 490, 499, n. 10 (1975)).

i4 In Nerional Air Traffic Controlfers, the court considered thres factors in evaluating whether
13 [{ the contraversy was ripe: *(1) the likelihood that the harm alleged by plainaffs will ever come to
16 ]| pass; (2 the likelihood that the factual record is sufficicnfly developed to produce a fair
17 i adjudication; and (3) the hardship to the parties if jodicial reliaf 15 demed at this stage.” fd. at

18 || 1347, The court held that, although some cmployees had not yet lost their jobs, the elimination
19 || of thelr positions was "certainly impending," and the privatization plan “ensure[d]” the loss of their
20 § eoployment. Consequently, it held, their claims were ripe. Id.

21 Here, plaintffs allege that defendants have already contracted out numerous natural
22 0| resonress responsibilities in violation of the Sikes Act, They allege thar Deal’s pasition has been
23 || “slated™ for elimination as an “over hire® pasition, which consdmtes an “impending” loss, Easel:l
24 (| on these allepations, the cort concludes tat plantiffs’ claims seckang {o enforce the statutory
25 || pnandate that thete be sufficient nombers of nahecat tecourees personnel o implement and enforce

26 || the INRMF are ripe for adjudication.
27 E.  Yiolation Of The Clean Water And Endangered Species Acts

28 Certain allegations in pluntffs" complaint appear to assert that defondants have vielated the
23




1 || Clean Water and Endangerzd Species Acts. Defendants contend that, to the extent plaintiffs seek

2 | to plead claims ander thess stanes, ey have failed to meet the notice reguirements. See 33

1

3 U.S.C, § 1365{01(1}{A) {no citizen may initiate suit under the Clean Air Act “prior to sixty days

1 after the plaintiff has given notice of the alleged violation (i) to the Administrator. . "), 16 U.S.C.

§ 154[}@{:1:1{]3] (no achon under the Endangered Species Act may D2 commenced "prior to sixty

4
5
6 ' days after written notice has besn given to the Secretary setting forth the reasons why an
7

emergency is theupht to exist with respect 10 an endangered species or a threatened species in the
| State concerncd™). Because they have not satsfed these notice requirements, plaintiffs may not

8
9 || seck relief dirccﬂ:,r undec the Clean Adr and Eadangered Spacies Acts.
0

1 ﬁ | M. CONCLUSION

12 For the foregoing teasons, defendants' motion to dismiss is granted in part and demed

13 H part. Flaintffs' claims asserting the inadequacy of the INEME prepared for Edwards AFB are

14 || dismissed because the svidence before the court dess not demonshiate that a final TNREMEP has been

15 ﬁ prepared, and there is thus no final agency action that can be challenged under the APA. As

16 || respects plaintiffs’ claims regarding the outsoureing of implementation and enforcement services,

17 m the parties are directzd io submit copies of Department of Defense Instructian 4715.3 and Air
18

Foree Instruction 32-7004 for the court's review on or before JTanuary 5, 2001, as well as briefs

15 || of ro more than fificen (13) pages addvessing the impace that those instruciians have on the agency
20 ﬂ discretion exception 1o APA review. To the extent addidonal legistative history regarding either

21 || the 1986 or 1997 amendments fo the Sikes Act exists, the parties are directed to provide copias of,

7} || andfor citadons to, srch history by January 8, 2001 az well. The individual plaintiffs’ request for

23 1 an grder prohibiting their lermrdnation or ransfer is stricken, as the court lacks jurisdiction to enter

24 Y such an order. Similarly, plainkiffs may not seek relisf for violation of the Clean Water and

2% || Endangered Species Acts, as they have not met the notce requirements impgsed by those stalates,

26
2]

DATED: Degember 18, 2000 At Awand

28 M ARET M, MORROW

UNITE ATES DISTRICT TUDGE
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