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Office of Legal Counsel

Office of the Assistant Attorney General Washington, D.C. 20530

September 23, 2005

Howard M. Radzely

Solicitor, Department of Labor

Frances Perkins Building '

200 Constitution Avenue, N.W., Suite C2318
‘Washington, DC 20210

Dear Howard;

This letter will confirm the conclusions of our Office that the federal Government’s
sovereign immunity has been waived with respect to the whistleblower provisions of the Solid
Waste Disposal Act (“SWDA™), 42 U.8.C. § 6971 (2000), and the Clean Air Act (“CAA™), 42
U.S.C. § 7622 (2000), but not with respect to the whistleblower provision of the Water Pollution
Prevention and Control Act (commonly known as the Clean Water Act (“CWA™), 33 U.S.C.

§ 1367 (2000). These questions arose in May 2004 in the context of an interagency dispute
within the Executive Branch concerning the application of these statutes. See Executive Order

12146, § 1-401, 3 C.F.R. 409, 411 (1980), reprinted in 28 U.S.C. § 509 note (2000); 28 CFR.
§ 0.25(a) (2004). o
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The SWDA and the CWA prohibit, inter alia, discrimination against an employee who
“has filed, instituted, or caused to be filed or instituted any proceeding under this chapter.”
SWDA, 42 U.S.C. § 6971(a); CWA, 33 U.S.C. § 1367(a). The CAA similarly prohibits, inter
alia, discrimination against an employee who has “commenced, caused to be commenced, or is
about to commence or cause to be commenced a proceeding under this chapter” or who has
“assisted or participated in or is about to assist or participate in any manner in such a proceeding
or in any other action.” 42 U.S.C. § 7622(a). The Secretary of Labor is authorized to resolve
these whistleblower claims, with limited review available in federal court. See SWDA, 42
US.C. § 6971(b); CWA, 33 US.C. § 1367(b); CAA, 42U.S.C. § 7622(c).

The relevant provision in the SWDA provides:

No person shall fire, or in any other way discriminate against, or cause to be fired
or discriminated against, any employee or any authorized representative of
employees by reason of the fact that such employee or representative has filed,

* instituted, or caused to be filed or instituted any proceeding under this chapteror
under any applicable implementation plan, or has testified or is about to testify in



any proceeding resulting from the administration or enforcement of the provisions
of this chapter or of any applicable implementation plan.

42U.8.C. § 6971(a). An aggrieved employee may file a complaint against “any person,” id.

'§ 6971(b), which the SWDA defines as “an individual, trust, firm, joint stock company,
corporation (including a government corporation), partnership, association, State, municipality,
commission, political subdivision of a State, or any interstate body and shall include each
department, agency, and instrumentality of the United States,” id. § 6903(15) (2000).

The relevant provision in the CAA provides:

No employer may discharge any employee or otherwise discriminate against any
employee with respect to his compensation, terms, conditions, or privileges of
employment because the employee (or any person acting pursuant to a request of
the employee)—

(1) commenced, caused to be commenced, or is about to commence or
cause to be commenced a proceeding under this chapter or a
proceeding for the administration or enforcement of any requirement

imposed under this chapter or under any applicable implementation
plan,

(2) testified or is about to testify in any such proceeding, or

(3) assisted or participated or is about to assist or participate in any
manner in such a proceeding or in any other action to camry out the
purposes of tliis chapter.

42 U.S.C. § 7622(a). The CAA does not define the term *‘employer,” but permits aggrieved
employees to file a complaint against “any person,” id. § 7622(b)(1), which the CAA defines as
*‘an individual, corporation, partnership, association, State, municipality, political subdivision of

a State, and any agency, department, or instrumentality of the United States and any officer,
agent, or employee thereof,” id. § 7602(e) (2000).

The relevant provision in the CWA provides:

No person shall fire, or in any other way discriminate against, or cause to be fired
or discriminated against, any employee or any authorized representative of
employees by reason of the fact that such employee or representative has filed,
instituted, or caused to be filed or instituted any proceeding under this chapter, or
has testified or is about to testify in any proceedmg resulting from the
administration or enforcement of the provisions of this chapter.

33USC. § 1367(a). An aggrieved employee may file a complaint against “any person,” id. -
"§ 1367(b), which the CWA defines as “an individual, corporation, partnership, association, State,






