Beforethe U.S. Coral Reef Task Force

July 17, 2000

Under Secretary D. James Baker

Adminigtrator, National Oceanic and Atmospheric Adminigiration (NOAA)
NOAA, Silver Spring Metro Center 3

1315 East West Highway; 5128 HCH

Silver Spring, MD 20910-3282

Dear Under Secretary Baker:

We—the undersigned—request that the U.S. Cora Reef Task Force (Task Force) address the
United States Army Corps of Engineers (“USACE”) falure to comply with Section 5(c) of Executive
Order 13089 at its regularly schedule meeting in August, 2000. See Section 5(c) of Executive Order
13089 (“ Consarvation, Mitigation, and Restoration”). This Petition isfiled as an act of “public issue and
identification requiring response’. U.S. Cord Reef Task Force, Oversight of Agency Action
Affecting Coral Reef Protection (Nov. 3, 1999) at #2(b).

For projects that lay cable across cord reefs, the Department of Defense (“DoD”) is the lead
federa agency for purposes of complying with the Nationd Environmenta Policy Act of 1969
(“NEPA™). The USACE, as administrator of both the Clean Water Act's Section 404 permit program
and the Rivers and Harbors Act Section 10 program, issues a program-wide Environmenta Impact
Statement (“EIS’) every five (5) years as it renews the Nationwide Permit (*“NWP”) program. Certain
unique areas—such as Nationd Marine Sanctuaries—benefit from the specidized attention of other
agencies, such asNOAA. But by limiting environmental assessment of generd utility line congtruction to
the NWP Program, the USACE has guaranteed that no effective, Ste-specific, review will be
conducted prior to the damaging of acord reef. Five yearsis Smply too long an interva, and the NWP
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provides too generd a Site focus, to protect America's reefs. Our reefs are currently being poisoned
(with bentonite) and blasted (through “frak-outs’) under these blanket environmentd assessments.

Executive Order 13089 requires the Task Force to “seek or secure implementation of measures
necessary to reduce and mitigate cora reef ecosystem degradation”. See Section 5(c). Currently, fiber
optic cable laying operations are degrading cora reefs beneath the navigable waters of the United States
in the State of Florida. See attached, Public Employees for Environmental Responsibility (PEER),
Emergency Petition to Collect Fair Compensation For, And Protect the Environment From,
Private Fiber Optic Cable Use of Sovereign Submerged Lands (State of Florida Board of Trustees
of the Internd Improvement Trust Fund)(May 22, 2000) a T 15. Smilar operations in the U.S.
Territory of the Virgin Idands dso degraded the reefs of St. Croix. See attached, In the Matter of the
Complaint of the St. Croix Committee of the Virgin Idands Coastd Zone Commissonv. AT&T of the
Virgin Idands, Inc., Notice of Violation (Government of the Virgin Idands, Department of Planning
and Natural Resources)(Dec. 30, 1998) at 40 (detalling habitat destruction resulting from fiber optic
cable activities).

The Task Force's immediate attention to this matter is necessary for many reasons, the most
ggnificant being the continued ingbility of the tdecommunications industry to establish and maintain
environmentally- protective techniques for the laying of fiber optic cables in the marine environment.
Just last month, MCI-World Com experienced a mdfunction a a project off San Luis Obispo,
Cdifornig, resulting in an unpermitted release of bentonite. The USACE'slegd obligation isto establish
subgtantive reviews of these operations before the environment is compromised. This, in turn, taints the
NEPA compliance of every federd agency—including the FCC—which relies on the USACE effort.
The laying of cable across cord reefs under NWP 12 should not be authorized under a Generad Permit
because these activities have been proven to result in greater than minimal adverse impacts, both
individudly and cumulatively (as we have seen in both Florida and the U.S. Virgin Idands).

The laying of fiber optic cables across cord reefs cannot proceed without the exercise of a
federd action, namely the issuance of a Submarine Cable Landing License by the Federa
Communicaions Commisson (“FCC”). The FCC does not conduct environmentd reviews of these
activities. Ingstead, the FCC merdly has the Applicant stipulate that no environmental impact is foreseen.
Compare 47 C.F.R. § 1.1308(a)(1999) with47 C.F.R. 8§ 1307(a)(3)(1999)(For the breach of acora
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ref, it is the Applicant—not the International Bureau—which is tasked with the decision as to whether
the environmenta resource is protected, or not. Such sdlf-regulation is an open invitation to industry
abuse)) Despite the record of reef degradation now available, the undersigned have found no instance
of asite-specific EIS being filed with an Application for a Submarine Cable Landing License.

FThe FCC therefore predicates this system of streamlined processing on the assumption that the
Corps Nationwide Permit 12 (*NWP 12")—and the process by which an Applicant complies with the
conditions of NWP 12—ensures that NEPA is satisfied. In the Matter of Review of Commission
Congderation of Applications under the Cable Landing License Act, Notice of Proposed Rulemaking
(IB Dkt. No. 00-106)(June 22, 2000) at 16 (Note the imposition of a categorica excluson to shied
industry cable laying from environmentd review by the FCC.). To remedy thisfailure, the USACE must
change NWP 12 (“Utility Line Discharges’) to exclude proposed activities that adversely impact cord
reefs. Applicants should go through the more sringent Individua Permit gpplication process.

Unfortunately, the record in Broward County, Florida and in &. Croix, U.S. Virgin Idands,
indicates that the Corps is assuming that the substantive environmenta review is being done somewhere
else, perhaps at the FCC, or even by the State of Florida. See Sunken land use fees may increase,
ST. PETERSBURG TIMES (duly 10, 2000) at http://Mmww.sptimes.com/News/071000/State/
Sunken land use fees .shmtl. But the mandate of NEPA is clear. No mgor federa action may
degrade the environment without the required review of the project prior to the activities which will
damage the natural resource. 4 U.S.C. 88 4332, 4333 (1999). In light of this joint FCC/USACE
falure, the Task Force may aso wish to consult with the Presdent of the United States on the question
of whether to require the the FCC to adopt environmentally-sensitive rules and to become a member of
the Task Force, aswdll.

Accordingly, we—the undersigned—request a public hearing before the United States Coral
Reef Task Force, a which the USACE will give an accounting of its management of the Didrict
Enginears permitting process for those fiber optic cable activities which have, or will shortly, transverse
the cord redfs submerged benesth the navigable waters of the United States.




For PEER,

Fiber Optic Cable Petition to the
U.S. Coral Reef Task Force
Two Added Signatores: August 7, 2000

Dan Mevyer

Danie P. Meyer, Generd Counsdl

Public Employees for Environmental Responsibility (PEER)
2001 S Street N.W. — Suite 570

Washington, DC 2009

DC Bar No. 455369

tele: (202) 265.7337
facs: (202) 265.4192
e/ml: dmeyer@peer.org

Krisen M. Cummings, Environmenta Law Clerk
John W. Hirsch, Environmentd Law Clerk
Ranen S. Schechner, Environmental Law Clerk
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Co-Signatories (10) 1S

Lynette Cruz, Director
Ahupuaa Action Alliance
2505-C La’i Road
Honolulu, Hawai'i 96816

tele: (808) 738.0084

facs: (808) 738.1094
eml: Pdolo@hawaii.rr.com

B IS

Norman Gerhenz, Director
Center for Ecosystem Surviva
Department of Biology

San Francisco State University
1600 Holloway Avenue

San Francisco, CA 94110

tele: (415) 338.3393

facs: (415) 338.2295
eml: gershenz@sfsu.edu

Sy

In an individual capacity

Professor Robin Craig, Assstant Professor of Law

Western New England College of Law

1215 Wilbraham |
Road

“Springfield, MA 01119-2689 |

tele: (413) 782.1439
facs. (413) 796.2067
@ml: n/a
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Sy

Katilin Gaffney, E.
Ecosystem Program

Center for Marine Conservation
55 C Municipa Wharf

Santa Cruz, CA 95060

tele: (831) 425-1363

facs (831) 425-5604
eml: kgaffney@psinet.com

— ISy

Rodney M. Fujita, PPh.D
Environmentd Defense Fund

5655 College Avenue

Oakland, CA 94618

tele: (510) 658.8008

facs: (510) 658.0630

eml: rod@edf.org

IS

Lisa-Wetherington, Executive
Director
Ocean Watch Foundation, Inc.
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PO Box 462
Ft. Lauderdale, FL 33302

tde  (954) 467.1366

facs n/a

eml:  info@oceanwatch.org
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IS

Rob Wilder, Consarvation Director
Pacific Whae Foundation

101 N. Kihel Road — Suite 21

Kihel, HI 96753

tele: (808) 879.8860

facs: (808) 879.2615

eml: rob@pecificwhae.org

IS

Todd Barber, President

The Reef Bdl Foundation

6916 22" Street, West

Brandenton, FL 34207

tele: (941) 752.0169

facs: (941) 752.1033

Sy

eml: recfbal @recfbal.com

Longin Kacmarsky, Director

. Croix Aquarium and Marine Education Center

P.O. Box 1217

Frederiksted, U.S. Virgin Idands 00841

tele: (809) 773.8995

facs n/a

eml: stixaguarium@yahoo.com
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70

Chad Nelsen, Environmenta Director
Surfrider Foundation
122 S. El Camino Red, No. 76
San Clemente, CA 92672

tele: (949) 492.8170
facs n/a

eml: cndsen@surfrider.org




