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| OPINION
McKEOWN, Circuit Judge:

A Latin cross sits atop a prominent rock outcropping
“known as “Sunrise Rock” in the Mojave National Preserve
(“Preserve”). Our court previously held that the presence of
the cross in the Preserve—which consists of more than 90
percent federally-owned land, including the land where. the
cross is situated—violates the Establishment Clause of the
United States Constitution, Buorno v. Norton, 371 F.3d 543
(9th Cir. 2004). We affirmed the district court’s judgment per-
manently enjoining the government “from permitting the dis-
play of the Latin cross in the area of Sunrise Rock in the
Mojave National Preserve.” ‘

~ During the pendency of the first appeal, Congress enacted
a statute directing that the land on which the cross is situated
be transferred to a private organization in exchange for a par-
cel of privately-owned land located elsewhere in the Preserve.
See Pub.L. No. 108-87, R.12.1, 12.4 § 8121{a)-(f), 117 Stat.
1100 (2003). That land exchange is already in progress and
would leave a little donut hole of land with a cross in the
midst of a vast federal preserve. The issue we address today
is whether the land exchange violates the district court’s per-
manent injunction. We conclude that it does, and affirm the
district court’s order permanently enjoining the government
from effectuating the land exchange and ordering the govern-
ment to comply with the original injunction.

BACKGROUND'

"Further background detail is found in the district court’s order and our
- prior opinion on the merits of the Establishment Clause challenge. See
generally Buono v. Norton, 212 F. Supp. 2d 1202 (C.D. Cal. 2002)
(“Buono I'"); Buono, 371 F.3d 543 (9th Cir, 2004} (“Buono II”).



11798 BuoNo v. KEMPTHORNE

I. THE MoJAVE NATIONAL PRESERVE

The Preserve encompasses approximately 1.6 million acres,
or 2,500 square miles, of primarily federally-owned land in
the Mojave Desert, located in Southeastern California. In

1994, the Bureau of Land Management (“BLM™) transferred =

the land to the National Park Service (“NPS”); both the BLM
and the NPS are federal agencies under the Department of the

Interior (“DOI”). Within the Preserve, approximately 86,000 -

acres of land are privately owned and 43,000 acres beloag to
the State of California. Thus, slightly more than 90 percent of
the land in the Preserve is federally owned. The Preserve is
a “unit of the National Park System” and is given “statutory
protection as a national preserve.” 16 U.S.C. § 410aaa-41,
410aaa-42; id. § 1(c). The Preserve is under NP8 jurisdiction
and authority. Id. § 410aaa-46.

II. Tue Cross

The current incarnation of the cross atop Sunrise Rock is
between five and eight feet tall and is constructed out of four-
inch diameter metal pipes painted white. It is a Latin cross,
meaning that it has two arms, one horizontal and one vertical,
at right angles to one another. It is undisputed that “[t]he Latin
cross is the preeminent symbol of Christianity. It is exclu-
swely a Christian symbol, and not a symbol of any other rell-
gion.” Buono I, 212 F. Supp. 2d at 1205.

Historic records reﬂéct' that a wooden cross was built on .
that location as early as 1934 by the Veterans of Foreign Wars
(“VFW”) as a memorial to veterans who died in World War
I. Photographs depict the wooden cross and signs near it stat-
ing: “The Cross, Erected in Memory of the Dead of All
Wars,” and “Erected 1934 by Members of Veterans of
Foregin [sic] Wars, Death Valley post 2884.” The wooden
signs are no longer present, and the original wooden cross,
which is no longer standing, has been replaced by private par-
ties several times since 1934. The cross has been an intermit-
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tent gathering place for Easter religious services since as early
-as 1935, and regularly since 1984,

The current version of the cross was built by Henry San- -
‘doz, a local resident, sometime in- 1998. When NPS investi-
gated the history of the cross, Sandoz explained that be drilled
holes into Sunrise Rock to bolt the cross in place, making it
difficult to remove. Sandoz did not receive a perrmt from NPS .
‘to construct the cross.

Following Buono I's injunction against display of the cross,
the cross has been covered by a plywood box. When uncov-
cred, the cross is visible from vehicles traveling on Cima
Road, which passes through the Preserve, from a distance of
approximately 100 yards away. No sign indicates that the
cross was or is intended to act as a memorial for war veterans.

I, LitigatioN OVER THE CROSS AND THE CONGRESSIONAL
RESPONSE

The current controversy surrounding the cross surfaced in
1999, when NPS received a request from an individual seek-
ing to build a “stupa” (a dome-shaped Buddhist shrine} on a
rock outcropping at a trailhead located near the cross. NPS
denied that request, citing 36 C.F.R. § 2.62(a)® as prohibiting

- the installation of a memorial without authorization. A hand-

written' note on the denial letter warns that “[a]ny attempt to
‘erect a stupa will be in violation of Federal Law and subject
you to citation and/or arrest.” The letter also indicates that
“Iclurrently -there is a cross on [a] rock outcrop located on
‘National Park Service lands. . . . It is our intention to have the
cross removed.”

*The regulation provides that: “The installation of a monument, memo-
tial, tablet, structure, or other commemorative installation in a park arca
without the authorization of the: Director is prohlbltcd " 36 CFR
§ 2.62(a).
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In 1999, NPS undertook a study of the history of the cross. .
" NPS determined that neither the cross nor the property on
which it is situated qualifies for inclusion in the National Reg-
ister of Historic Places. Specifically, NPS recognized that the
- cross itself “has been replaced many times and the plaque that
-once accompanied it (even though it is not knowr if it is origi-
nal) has been removed.” Also, the property does not qualify
as an historical site because, among other things, “the site is
used for religious purposes as well as commemoration.”

Following .the -announcement by NPS of its intention to
remove the cross, the United States Congress passed a series
of laws, described below, to preserve the Sunrise Rock cross.
The first piece of legislation, enacted in December 2000, pro-
vided that no government funds could be used to remove the
cross. See Pub. L. No. 106-554 § 133, 114 Stat. 2763A-230
(2000) (hereafter “§ 133”).}

A. Buonol

Frank Buono® filed suit in March 2001 against the Secre-
tary of the DOI, the Regional Director of NPS, and the Super- -
intendent of the Preserve (collectively, “NPS” or
“Defendants”). The district court concluded that the presence
* of the cross in the Preserve violates the Establishment Clause.
See Buono I, 212 F. Supp. 2d at 1215-17. In July 2002, the
court entered a petmanent injunction ordering that the “De-
fendants, their employees, agents, and those in active concert
with Defendants, ar¢ hereby permanently restrained and

3None of the funds in this or any other Act may be used by the Secre-
tary of the Interior to remove the five-foot-tall white cross located within
the boundary of the Mojave National Preserve in southern California first
erected in 1934 by the Veterans of Forcign Wars along Cima Road
approximately 11 miles south of Interstate 15.” § 113 (emphasis added).

“Buono is a retired NPS employee who worked for the agency from
1972 to 1997. From September 1994 to December 1995, Buono workcd
as the Assistant Supenntendent of the Preserve
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enjoined from permitting display of the Latin cross in the area
of Sunrise Rock in the Mojave National Preserve.”

B. DESIGNATION OF THE CROSS AS A NATIONAL MEMORIAL

In January 2002, while this' matter was pending in district
‘court, Congress passed a defense appropriations bill, which
included a section designating the Sunrise Rock cross as a
“national memorial.” See Pub.L. No. 107-117 § 8137, 115
Stat. 2278-79 (2002), codified at 16 US.C. § 410aaa-56
(note) (hereafter ““§ 8137”). That section provides:

(a) DESIGNATION OF NATIONAL MEMORIAL.
—The five-foot-tall white cross first erected by the
Veterans of Foreign Wars of the United States in
1934 along Cima Road in San Bemardino County,
California, and now located within the boundary of

" the Mojave National Preserve, as well as a limited
amount of adjoining Preserve property to be desig-
nated by the Secretary of the Interior, is hereby des-
ignated as a national memorial commemorating
United States participation in World War I and hon-
oring the American veterans of that war.

(b) LEGAL DESCRIPTION.—The memorial cross
referred to in subsection (a) is located at latitude
35.316 North and longitude 115.548 West. The exact
acreage and legal description of the property to be
included by the Secretary of the Interior in the

- *We granfed the government’s motion to stay the injunction pending
appeal, insofar as the injunction required NPS to immediately remove or
dismantle the cross. The stay did not apply to any “alternative methods”
for complying with, or additional obligations imposed by, the district
court’s order. See Buono II, 371 F.3d at 545 n.1 (discussing stay orders).
During the appeal, NPS covered the cross, first with a large tarpaulin and
later with a plywood box, which the government asserts will remain in
place pending resolution of this action.
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national World War I memorial shall be determined
by a survey prepared by the Secretary.

(¢) REINSTALLATION OF MEMORIAL
PLAQUE.—The Secretary of the Interior shall use
not more than 370,000 of funds available for the
administration of the Mojave National Preserve to
acquire a replica of the original memorial plague
“and cross placed at the national World War I memo-
rial designated by subsection (a) and to install the
plaque in a suitable location on the grounds of the
memorial.

Id. (emphases added). The cross is designated the “White
Cross World War | Memorial.,” 16 U.S.C. § 431 (note).

'NPS is statutorily charged with “the supervision, manage-
ment, and control of the several national parks and national
monuments.” 16 U.S.C. § 2. National “memorials” fall within
the broader category. of national “monuments.” See U.S.C..
§ 431 (note) (identifying recognized national monuments,
including various categories of “national monuments” and
“pational memorials™).

In October 2002, less than three months after the district
court’s injunction, in legislation aimed at the Sunrise Rock
cross, Congress passed a defense appropriations bill that
iricluded a provision barring the use of federal funds “to dis-
mantle national memorials commemorating United States par-
ticipation in World War L” Pub., L. No. 107-248 § 8065(b),
116 Stat.1551 {(2002) (hereafter “§ 8065™).

C. Buono II anp Passace or § 8121

The government appealed the district court’s order and
_injunction. In September 2003, one month after oral argument
before a panel of our court but before a decision issued, Con-
gress enacted another defense appropriations bill that included
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a land exchange agreement regarding the Sunrise Rock cross.
See Pub. L. No. 108-87 § 8121(a)-(f), 117 Stat. 1100 (2003),
codified ~at 16 U.S.C. §410aaa-56 (note), (herecafter
“§ 8121”). The statute provides:

(a) EXCHANGE REQUIRED.— In-exchange for .
the private property described in subsection (b), the
Secretary of the Interior shall convey to the Veterans
Home of California— Barstow, Veterans of Foreign
Wars Post #385E (in this section referred to as the
“recipient™), all right, title, and interest of the United
States in and to a parcel of real property consisting
of approximately one acre in the Mojave National
Preserve and designated (by section 8137 of the
Department of Defense Appropriations Act, 2002
(Public Law 107-117; 115 Stat. 2278)) as a national
memorial commemorating United States participa-
tion in World War I and honoring the American vet-
erans of that war. Notwithstanding the conveyance
of the property under this subsection, the Secretary
shall continue to carry out the respons:bzlztzes of the
Secretary under such section 8137.

(b) CONSIDERATION.—As consideration for the
property to be conveyed by the Secretary under sub-
section (a), Mr. and Mrs. Henry Sandoz of Mountain
Pass, California, have agreed to convey to. the Secre-
tary a parcel of real property consisting of approxi-
mately five acres, identified as. parcel APN 569-051-
44, and located in the west 1/2 of the northeast 1/4
of the northwest 1/4 of the northwest 1/4 of section
11, township 14 north, range 15 east, San Bernardino-
base and meridian.

§8121(a) (b) (emphases added). The government retains a
reversionary interest in the property -as follows:

(e) REVERSIONARY CLAUSE._ — The convey-
ance under subsection (a) shall be subject to the con-
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- dition that. the recipient maintain the conveyed
property as a memorial commemorating United
States participation in World War I and honoring the

" American veterans of that war. If the Secretary
determines that the conveyed property is no longer
being maintained as a war memorial, the property

~ shall revert to the ownership of the United States.

§ 8121(¢) (emphasis added). The cross-reference in § 8121(a)
to § 8137 pertains to use of federal funds to acquire a replica
cross and plaque. See § 8197(c). The land transfer was under-
way when the district court enjoined its enforcement, as
described below. | ‘

" In June 2004, in affirming the district court’s permanent
injunction, we held that the presence of the cross in the Pre-
serve violates the Establishment Clause, agreeing with the
district court that this case is “squarely controlled” by Separa- .
tion of Church and State Committee v. City of Eugene, 93
F.3d 617 (9th Cir. 1996) (“SCSC”). Buono II, 371 F.3d at 548.
In SCSC, we reasoned that the presence of a cross on city
land, even where it bore a plaque dedicating the cross as a war
“memorial to veterans, 93 F.3d at 618, violated the Establish-
ment Clause because “the presence of the cross may reason-
ably be perceived as governmental ‘endorsement of
Christianity.” Id. at 620.

The government’s several attempts to distinguish SCSC
were not persuasive. For example, we held that it was “of no
moment” that the cross in SCSC was significantly taller,
located in an urban area, or illuminated during certain holi-
days: ' : '

Though not illuminated, the cross here is bolted to a
rock outcropping rising fifteen to twenty feet above
grade and is visible to vehicles on the adjacent road.
from a hundred yards away. Even if the shorter
height of the Sunrise Rock cross means that it is visi-
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ble to fewer people than was the SCSC cross, this -
makes it no less likely that the Sunrise Rock cross
will project a message of government endorserent,

. ... Nor does the remote location of Sunrise Rock
make a difference. That the Sunrise Rock cross is not
near a government building is insignificant — nei-
ther was the SCSC cross. What is significant is that
the Sunrise Rock cross, like the SCSC cross, sits on
public park land. National parklands and preserves
embody the notion of government ownership as
much as urban parkland, and the remote location of
Sunrise Rock does nothing fo detract from that
notion.

. Buono 11, 371 F 3d at 549-50 (emphasis added).

We also held that a reasonable observer, even without
knowing whether Sunrise Rock is federally owned, would
believe—or at least suspect—that the cross rests on public
land because of the vast size of the Preserve, more than 90
percent of which is federally owned. Id. at 550 (citing reason-
able observer test set forth in Capirol Square Review & Advi-
sory Bd. v. Pinette, 515 U.S8. 753, 780-81 (1995) (O’Connor,
J., concurring)). A reasonably informed observer aware of the
history of the Sunrise Rock cross would know not only that
the cross was erected by private individuals (which the gov-
ernment argued favored its view), but also that Congress has
taken various measures to preserve the cross, i.e., designating
it a war memorial, prohibiting use of federal funds to remove
it, and denying similar access for a Buddhist shrine. /d.

Acknowledging the passage of § 8121 while the appeal was
pending, we addressed the government’s challenge that
§ 8121 rendered the appeal moot or would soon do so. We
rejected the government’s mootness challenge for two rea- .
sons: First, we held that the case was not moot because the -
land transfer had not yet taken effect. /d. at 545. Second,
because “[m]erc voluntary cessation of allegedly illegal con-
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duct does not moot a case,” we held that even if the land trans-
fer had taken effect, the government still had not carried its
heavy burden to show mootness. Id. at 546. Even if the land
were transferred under § 8121(a), it may revert to the govern-
_ ment under § 8121{e), or as provided in other statutes. In par-
ticular, we noted that 16 U.S.C. §431 authorizes
relinquishment of lands containing *“national monuments” to
the federal government, and .16 U.S.C. § 410aaa-56 autho-
rizes the Department of the Interior to “acquire. all lands and

interest in lands within the boundary of the [Mojave] preserve - '

by donation, purchase, or exchange.” /d. at 546 (discussing
§ 8121, 16 U.S.C. §§ 431, 410aaq-56). '

D. Buoovne Il
Despite the injunction against display of the cross in the

Preserve, the government began moving forward with the
mechanics of the land exchange under § 8121, Buono then

moved to enforce the district court’s prior injunction, or mod- .

ify it to prohibit the land exchange as a violation of the Estab-
lishment Clause. In April 2005, the district court granted
Buono’s motion to enforce the injunction, and denied as moot
the request to amend the permanent injunction. See Buono v. -
Norton, 364 F. Supp. 2d 1175, 1177, 1182 & n.8 (C.D. Cal
2005) (“Buone III"). According to the district court, “the
transfer of the Preserve land containing the Latin Cross which
as [a] sectarian war memorial carries an inherently religious
message and creates an appearance of honoring only those
servicemen of that particular religion is.an attempt by the gov-
ernment to evade the permanent injunction enjoining the dis-
play of the Latin Cross atop Sumrise Rock.” [/d.-at 1182
(citation and quotation marks omitted). The district court
deemed the exchange “invalid” and permanently enjoined the
government. “from implementing the provisions of Section
8121 of Public Law 108-87" and ordered the government “to
comply forthwith with the judgment and permanent injunction
entered by th[e] court on July 24, 2002.” Id. It is that decision
that the government now appeals.
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STANDARD OF REVIEW

We review for abuse of discretion the district court’s order
enforcing. its prior injunction. Paulson v. City of San Diego,
294 F.3d 1124, 1128 (Sth Cir. 2002). A district court abuses
. its discretion in this regard if “it bases its decision on an erro-

neous legal standard or on clearly efroneous findings of fact ”
Id

ANALYSIS

In the district court, Buono advanced two alternative argu-
ments challenging the land exchange under § 8121, First,
Buono argued that the land exchange is an attempt to evade
the permanent injunction. Alternatively, he argued that the
land exchange itself violates the Establishment Clause
-because it is an improper governmental endorsement of reli-
gion. The district court’s holding is grounded only on the first
basis, i.c., that the land exchange is a sham transaction with.
the purpose of permitting continued display of the cross in
_violation of the permanent injunction. On appeal, the govern-
ment contends that § 8121 was a bona. fide attempt by Con-
gress to comply with the injunction. The government also
argues that because it was not given the opportunity to fully
effectuate the transfer, there are unknown facts that render
this controversy “unripe” for judicial review.

Turning first to the govermnent s ripeness challenge, we
conclude that this controversy is ripe for review. As to the
sccond question, the district court did not abuse its discretion
in enforcing the injunction. We agree that the exchange effec-
tuated by § 8121 violates the mjunctlon which prohibits the
display of the Latin cross because it runs afoul of the Estab--
hshment Clause. _

I. RirENESS

Ripeness is a justiciability requirement that seeks to avoid
premature litigation of disputcs. Thomas v. Union Carbide
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Agr. Products Co., 473 U.S. 568, 579-81 (1985) (“[R]ipeness
is peculiarly a question of timing.”) (citations omitted). The
. ripeness doctrine “is drawn both from Article III limitations
on judicial power and from prudential reasons for refusing to
exercise jurisdiction.” Reno v. Catholic Soc. Servs., Inc., 509
U.S. 43, 57 n.18 (1993); accord Thomas v. Anchorage Equal
Rights Comm'n, 220 F.3d 1134, 1138-42 (9th Cir. 2000) (en
. banc) (discussing constitutional and prudential components of
ripeness). The ripeness question we address is whether it is
premature to consider a violation of the injunction before
completion of the land exchange.

A. ConsTITuTiIONAL COMPONENT OF RIPENESS

The constitutional component of ripeness—that there be an
Article III “case or controversy”—requires a concrete impact
upon the parties arising from the dispute. Union Carbide, 473
U.S. at 579. This analysis is similar to the injury-in-fact
inquiry under the standing doctrine. See Anchorage Equal
Rights Comm’n, 220 F.3d at 1138-39. .

The government argues that before litigation proceeds, it
should be given an opportunity to try to execute the land
exchange in compliance with the prior injunction and the gov-
ernment’s constitutional obligations. Buono responds that the
“concrete” injury ripe for review is that the land transaction’s
very structure evidences its lack of a secular purpose and its
effect continues the government’s improper endorsement of
rchglon that we already held exists.

This case can best be described as an ongoing confroversy
about the cross, the specifics of which shift with successive
congressional enactments. The controversy is neither prema-
ture nor will it go away on its own. Given the specifics of
§ 8121, it is no answer to say that the land exchange is not
complete. It is, as the district court notes, “already in prog-
ress,” and the government intends to complete it. Buono I,
364 F. Supp. 2d at 1178. Buono’s challenge to the present



