STATEMENT | N SUPPORT COF
COVPLAI NT OF PRCHI Bl TED PERSONNEL PRACTI CES
AGAI NST U.S. SPECI AL COUNSEL SCOTT J. BLOCH

l. | NTRODUCTI ON

This statenent is filed pursuant to 5 U.S.C. § 1214 in
support of the attached conplaints alleging the conmm ssion
of a series of prohibited personnel practices as well as
violations of civil service |aws, and other acts of
mal f easance by U S. Special Counsel Scott J. Bloch.EI

A.  The Conpl ai nants

There are two groups of conpl ai nants:

1. An alliance of public interest organizations that
have a strong and direct interest in assuring that OSC
inpartially and effectively perfornms its m ssion of
pronoting the nerit system and protecting whistlebl oners
agai nst retaliation. These organizations are the
Gover nnment Accountability Project, the Project on
Gover nment Oversight, Public Enpl oyees for Environnental
Responsibility, and the Human Ri ghts Canpai gn.

OSC has jurisdiction over the conplaints of these
organi zations pursuant to 5 U S.C. 1214(a)(1)(A), which
provi des that “the Special Counsel shall receive any
al l egation of a prohibited personnel practice and shal
investigate the allegation to the extent necessary to
determ ne whet her there are reasonabl e grounds to believe
that a prohibited personnel practice has occurred, exists,
or is to be taken.” As OSC has |ong recogni zed, this
provi sion permts any individual or organization to invoke
OSC s jurisdiction by filing a conplaint with the agency,
al I eging the comm ssion of prohibited personnel practices,
or the violation of civil service |aws, rules and
regul ati ons, whether or not the conpl ai nants have
t hensel ves been the victins of the illegal actions. This
long held interpretation is based on the clear statutory
| anguage as well as the broad interest the public possesses
in protecting whistleblowrs against retaliation and

! Attached hereto are executed copies of OSC s Conpl ai nt
Form which incorporates this Statenent by reference.



ensuring conpliance with the laws that pronote the nerit-
based civil service.

2. The second set of conplainants consists of a group
of OSC career enployees who were subject to the illegal and
retaliatory involuntary geographic reassignnments descri bed
bel ow and/or the hostile work environment arising out of
the culture of fear and retaliation that M. Bloch has
fostered at OSC, as well as an illegal gag order that M.

Bl och issued in April 2004. Because they fear retaliation
by M. Bloch, they are filing their conpl aint anonynously,
t hrough their counsel, Debra Katz, of the law firm of

Ber nabei & Katz, PLLC.

B. Summary of Prohi bited Personnel Practices and
Violations of Civil Service Law

The prohi bited personnel practices and viol ations of
civil service |aw that Special Counsel Bloch has commtted
i ncl ude:

e Creation of a hostile work environment arising out
of an escalating series of retaliatory acts agai nst
career OSC staff, culmnating in the involuntary
geogr aphi ¢ reassi gnnent of twelve career enployees
because of protected whistleblow ng and/ or perceived
whi st | ebl owi ng, and the subsequent proposal to
renove those enpl oyees who declined the involuntary
reassi gnnments.

* Threatening to retaliate agai nst enpl oyees by
hastening their term nation dates and bringi ng
further unspecified charges agai nst them because
they refused to enter an agreenent waiving their
rights to challenge the illegal reassignnents and
proposed renoval s.

* Violation of the First Anendnent rights of OSC
career enployees by the issuance of an illegal gag
order, which prohibits them from comunicating with
the press, Congress, or any outside party regarding
so-called “confidential or sensitive internal agency
matters”, w thout the permssion of M. Bloch or a
menber of his political staff.

e Violation of the Anti-Gag statute by inposing a non-
di scl osure policy on career staff that fails to



i ncl ude required guarantees regardi ng enpl oyees’
statutory free speech rights.

e Violation of Lloyd LaFollette Act, 5 U S. C. 87211
whi ch guarantees all federal enployees the right to
communi cate with Congress, through a non-discl osure
policy which precludes enpl oyees fromengaging in
such communi cations wi thout the perm ssion of M.

Bl och or a nenber of his political staff.

C. Summary of Qther Acts of Ml feasance and Fail ure
to Perform Statutory Duties

As detailed bel ow, the conplainants’ allegations involve
not only the comm ssion of prohibited personnel practices
and violations of civil service |aws, but al so numerous
acts of malfeasance by M. Bloch, as well as a failure to
performstatutory duties. These include the abandonnent of
nmerit-based conpetitive hiring for career positions in the
agency, the purging of existing career staff to make way
for M. Bloch s personal picks, msuse of special hiring
authorities, the refusal to enforce existing statutory
prohi biti ons agai nst sexual orientation discrimnation in
the federal workforce, the summary cl osure of hundreds of
whi st | ebl ower di scl osures submtted to the agency, and the
politicization of Hatch Act enforcenment. In many
i nstances, M. Bloch has nade m sl eading statenents to the
public and Congress about these actions.

| ndeed, M. Bloch’s obsession with secrecy and his
aversion to transparency have manifested thensel ves yet
again in connection with the nost recent of his illegal
personnel actions—the forced geographic reassi gnments and
proposed renovals. As is wdely known at the agency, M.
Bl och of fered enpl oyees who are being renoved for refusing
to accept involuntary geographic reassi gnnents several
addi ti onal weeks of pay, but only if they agreed to waive
their legal rights, and submt to a gag order. The waiver
of rights would include, not only a waiver of enployees’
rights to file conplaints with the Ofice of Special
Counsel or the Merit Systenms Protection Board, but also an
agreenent not to file conplaints about M. Bloch with the
President’s Council on Integrity and Efficiency. Further,
M. Bloch conditioned the additional weeks of pay upon

enpl oyees agreeing not to discuss M. Bloch’s illegal
actions with anyone at all, unless conpelled to do so by
subpoena.



To their credit, the enployees rejected this offer, whose
terms are antithetical to the very mssion that OSC was
established to pronote—transparency in governnent.
Thereafter, as detailed below, M. Bloch threatened to take
further action against the affected enpl oyees, by hastening
their departure and bringi ng additi onal charges agai nst
them for refusing to waive their legal rights.

D. Summary of Relief Requested

The conpl ai nants’ al |l egati ons agai nst Speci al Counsel
Bl och are serious ones, which go to the heart of OSC s
credibility and effectiveness as a watchdog of the nerit
system Conplainants are entitled by law to an i ndependent
i nvestigation of their conplaints and to an opportunity for
t hose conplaints to be prosecuted on their behalf by the
O fice of Special Counsel. As is readily apparent,
however, Special Counsel Bl och cannot credibly oversee the
i nvestigation of the conplaints because he is their
subject. Nor can any of his political staff or any nenbers
of OSC career staff, who all serve as his subordinates,
take part in the investigation or be involved in any
decisions related to it. |Indeed, the OSC s conpl ai nants’
ability to remain anonynous woul d be jeopardized if any OSC
staff were assigned to work on this conplaint because if
the matter was assigned to one of the conplainants, they
woul d have to recuse thensel ves, thereby revealing their
identities.

To avoid further injury, conplainants request that OSC
i mredi ately stay the reassignnents and/or renoval s of
af fected OSC enpl oyees and stay further inplenentation of
the gag order pending an investigation. Further, in |ight
of the fact that OSC cannot investigate these conplaints
itself, conplainants request that they be referred for an
i nvestigation and recommendati on of corrective and or
di sciplinary action by an inpartial Ofice of |Inspector
Ceneral, chosen by the Chairman of the President’s Counci
on Integrity and Efficiency.

1. STATEMENT OF FACTS AND CHRONOLOGY OF EVENTS

A Background: Public Controversy Erupts During the
Speci al Counsel’s Second Month in Ofice Wien He
Renpbves References to Sexual Oientation
Di scrimnation from OSC Wbsite, Resulting in a
Rebuke by the White House




Speci al Counsel Bloch took office on January 5, 2004.
One nonth later, in one of his first official acts, M.
Bl och ordered that all references to OSC s jurisdiction
over conplaints by federal workers alleging sexua
orientation discrimnation be “scrubbed” from OSC s web-
site, and its official publications. The itens scrubbed
i ncl uded, anong others, references to sexual orientation
di scrimnation contained in OSC s mandatory conplaint form
and informational flyer. The scrubbed itens also included
a June 2003, OSC press rel ease announcing the settlenent of
sexual orientation discrimnation conplaint filed by an
applicant for a position with the Internal Revenue Service,
which resulted in the inposition of disciplinary action
agai nst an | RS supervisor. See Exhibit 1 hereto (June 2003
press rel ease).

Al nost immedi ately after M. Bloch took these actions,
t hey becane publicly known, when the National Treasury
Enpl oyees Union issued a press rel ease on February 12,
2004, along with a letter fromits President, protesting
the action. Exhibit 2. A heated public controversy
erupted. The controversy triggered significant national
medi a attention and hi parti san expressi ons of concern by
menbers of Congress.

Not wi t hst andi ng negati ve nmedi a and Congressi onal
reaction, and agai nst the counsel of menbers of his career

2 Among the Congressional inquiries was a February 19, 2004
letter fromthe Senate Conmmttee on CGovernnental Affairs,

si gned by both Chairman Susan Collins (R Miine) and ranking
m nority nmenber Joseph Lieberman (D Connecticut), anong
others; a March 4, 2004, letter from Rep. Shays (R
Connecticut), Rep. G eenwod (R-Pennsylvania), and Rep.

Si mmons (R- Connecticut); and a separate March 4, 2004

| etter signed by 70 other Menbers of the House on the
Denocratic side. Exhibit 3. The letter from Senators
Collins and Lei berman expressed concern that M. Bloch's
decision to renove all references to jurisdiction over
sexual orientation discrimnation conplaints “appears

i nconsistent with . . .assurances” that M. Bloch had given
to commttee staff in witten subm ssions and conversati ons
during consideration of his nom nation two nonths before,
that he would continue OSC s policy of protecting federal
enpl oyees agai nst sexual orientation discrimnation.



staff, M. Bloch resisted initial calls to restore the

i nformati on he had ordered renoved from OSC s web site and
publications. Instead, he announced that he was conducting
a “full legal review of a question that had al ready been
settled for over 20 years within the rest of the Executive
Branch: whether it is a prohibited personnel practice
within the neaning of 5 U S. C. 82302(b)(10) to discrimnate
agai nst federal enployees on the basis of their sexual
orientation. See February 27, 2004 OSC Press Rel ease, Exh.
4.

The controversy conti nued over the next nonth, until
it reached its zenith on March 31, when several Menbers of
t he House and Senate held a joint press conference to
condemmn M. Bloch's roll back of rights, and to call on the
White House to assist in the resolution of the matter. The
sane day, the Wite House responded, issuing a strongly-
wor ded statenent, which was widely interpreted as a rebuke
of M. Bloch. The Wiite House confirmed that “[]]ong-
standi ng federal policy prohibits discrimnation against
federal enpl oyees based on sexual orientation. President
Bush expects federal agencies to enforce this policy and to
ensure that all federal enployees are protected fromunfair
discrimnation at work.” See Exhibit 5 (“Enployees are
protected frombias for sexual orientation, Wite House
says,” April 1, 2004 Federal Tines).

B. The Speci al Counsel Feigns Conpliance Wth the
White House Directive, But Never Restores the
Del eted Information to OSC s Wbsite and
Continues to Apply His Discredited Interpretation
of the Law

Shortly after the Wite House rebuke, on April 8,
2004, M. Bloch issued an OSC press rel ease acknow edgi ng
the Wiite House statenent, and purporting to announce the
results of his “legal review” The press statenent was
vague and confusing. Rather than sinply acknow edgi ng that
di scrim nati on based on sexual orientation is a prohibited
personnel practice, the statenent asserted that OSC woul d
enforce protections agai nst sexual orientation
di scri m nation, where such discrimnation was based on
“i mputed private conduct.” Exhi bit 6.

It is now clear that M. Bloch issued this opagque
statenent only in order to deflect the criticismbeing
directed against himand to feign conpliance with the



President’s clear statenent that he expected federal
agenci es (presumably including OSC) to enforce prohibitions
agai nst sexual orientation discrimnation. In fact, M.

Bl och never shifted his course on this issue; on the
contrary, he refuses to this day to enforce the statutory
prohi biti on agai nst sexual orientation discrimnation that
flows from5 U. S. C. 8§82302(b)(10).

Thus, OSC s practice under M. Bloch s direction has
been to cl ose conplaints by federal enployees alleging
di scrim nati on based on sexual orientation, even in the
nmost egregi ous of circunstances. This is denonstrated in a
very recent case involving Mchael Levine, a 32 year
veteran of the Forest Service, who had an unbl em shed
record until he blew the whistle on anot her agency
manager’s m sconduct. M. Levine, who is gay, was suspended
for 14 days on trunped up charges after he nade protected
di scl osures to the agency inspector general alleging that a
fell ow manager was running a sporting goods business from
the worksite, that he was absent fromthe worksite w thout
aut hori zation, that he had sold equipnent to the Forest
Service for his own profit, and that he had i nproperly
rented a trailer owned by his parents, on behalf of the
Forest Service.

M. Levine filed a conplaint with OSC in Novenber
2003, alleging that he was suspended in retaliation for
whi st | ebl owi ng and because of his sexual orientation. On
January 27, 2005, after sitting on M. Levine's conplaint
for over a year, and refusing to return M. Levine's many
phone calls, OSC cl osed both the whistleblower retaliation
and sexual orientation discrimnation allegations in his
case, Wi thout investigation.

OSC declined to investigate M. Levine's allegations
of whistleblower retaliation despite the fact that the
suspensi on he suffered occurred al nost inmmediately after
M. Levine nmade his protected disclosures, and despite the
fact that the subsequent charges |evel ed against M. Levine
were patently pretexual. OSC declined to investigate the
al | egations of sexual orientation discrimnation despite
the fact that the trunped up charges agai nst M. Levine
were crafted by a personnel officer who remarked to a
witness, in reference to M. Levine, “don’t you just hate
t hese fucking faggots?” 1ndeed, OSC cl osed the case
W t hout investigation, despite the fact that M. Levine
provided a witten statement fromthis witness, attesting



to the fact that the personnel officer had nade this

despi cabl e statenent of aninus. OSC closed the case on the
grounds that while the hateful statenent was “offensive”
and “insensitive”, M. Levine had apparently not satisfied
M. Bloch’s bizarre | egal test, which holds that

di scrimnation based on off duty sexual conduct is illegal,
but that discrimnation based on sexual orientation is not.

The handling of M. Levine's conplaint, which is
detailed in the attached letter fromthe Human Ri ghts
Canmpai gn, including M. Levine s correspondence with OSC
(Exh. 7), was disgraceful. As far as we know, however, it
is only the tip of the iceberg. To date, M. Bloch has
never restored the disputed materials to OSC s web-site or
ot her publications. And he has continually stonewall ed
Congress in its requests that he provide a clear
expl anati on of ais policy regardi ng sexual orientation
di scrim nation.

C. M. Bloch’s Open Expressions of Aninus Toward Staff
Suspected of “Leaking” to the Press, H s Public
St at enent s Denounci ng OSC “Leakers,” and H s | ssuance
of a Gag Order to OSC St aff

During the course of the controversy described above,
M. Bl och made known his belief--and his anger--that OSC
staff had “l eaked” word to the nedia of his actions on the
sexual orientation issue. M. Bloch raised this issue both

® It bears noting that M. Levine's case was handl ed

t hrough the special procedure M. Bloch instituted,
requiring that all sexual orientation clains be processed
under the supervision of one of his political appointees,
James McVay. The OSC enpl oyee who wote the | etter under
M. MVay’s supervision (Thomas Forrest) is one of the
enpl oyees M. Bl och personally brought on board in the | ast
year, as described infra, through a non-conpetitive secret
hiring procedure. M. Forrest appears to have secured his
position because he is in the same Arny reserve unit as
Deputy Speci al Counsel Janmes Renne. M. Renne hinself is
on the public record vehenently opposing the civil rights
of gay and | esbian citizens. See

http://ww. priestsforlife.org/ governnent/sq. htm Exhi bit
8.




internally and publicly. Internally, M. Bloch conplained
to career staff that nenbers of the press were calling and
telling himthat career OSC enpl oyees were “agitated” over
his actions. He also expressed to nenbers of the career
staff his belief that he could not “trust” any of themin
light of the public airing of the controversy.

Further, M. Bloch expressed his hostility and
suspicions of the career staff publicly. In an interview
with the Federal Tinmes, which occurred in the mdst of the
controversy, M. Bloch is quoted as stating that “[i]t’s
unfortunate that we have a | eaker or |eakers in our office
who went to the press rather than comng to ne. " See
Exhibit 9 (“New counsel reviews whistleblower, bias |aws,”
Federal Tinmes March 22, 2004).

The full text of what M. Bloch told the reporter is
even nore revealing. It is as follows:

Federal Tinmes: Any regrets over how you kind of
entered this office under a bit of controversy?
Anyt hi ng you wi sh you woul d have done differently?

Bloch: No I’mproud of the decision | nade to
followthe law and do a full legal review [It’s
unfortunate that we have a | eaker or |eakers in our
of fice who went to the press rather than comng to
me and conpl ai ni ng and saying we need to do this
differently or I need to have ny voice heard or
don’t think you re doing the right thing. No one
canme and said that. | talked to nmy senior staff and
t hey nade suggestions about what to take down from
the website. That’s all | heard. And the next thing
| know the press was calling ne and telling ne |
have people in nmy office agitated. | think that’s
unfortunate, because we need to focus on our m ssion
as an agency and pull together to do what’'s right
for the workers and right for the nerit system?”

In fact, M. Bloch’s claimthat “no one” had raised
guestions internally about his decision to “scrub” the
website, was false. Menbers of the career staff raised
concerns with himabout this action, as well as raising
concerns about his new “interpretation” of the law. The
senior staff did not “make suggestions” to hi mabout what
to take off the web site; they sinply identified for him
the parts of the website that referred to OSC s role in



enforcing the prohibition on sexual orientation in the
federal worksite. And M. Bloch did not invite the career
staff to participate in his “legal review; indeed, they
never received any further information about how that
“review was conducted, nmuch | ess any notification of how
the | egal issue was resolved (ohher t han the confusing
press rel ease descri bed above).

To forestall further |eaks to the nedia, at the sane
time he announced the results of his “legal review on the
sexual orientation issue, M. Bloch inposed a patently
illegal gag order on OSC career staff. The staff was sent
an e-mail shortly after the April 8 press release referred
to above that reads, in its entirety, as follows:

The Speci al Counsel has requested that we convey
to you that he and his staff have conpleted their
l egal review of OSC s jurisdiction to process
clains under title 5, section 2302(b)(10),

al I egi ng sexual orientation discrimnation.

Their conclusions can be found in a recently
posted press release on OSC' s website. [If, in

t he performance of your case-processing duties,
current or potential conplainants, their
representatives, or agency representatives ask
about OSC s policy on (b)(10) conplaints, you
should sinmply refer themto the press rel ease on
our web site as a conplete and definitive
statenment of OSC s policy.

Pl ease al so note that the Special Counsel has
directed that any official coment on or

di scussion of confidential or sensitive internal
agency matters with anyone outside OSC nust be
approved i n advance by an 1 0OSC official.

Exhi bit 10.

M. Bloch’s gag order triggered another round of negative
medi a attention, including coverage in the Washi ngton Post

* M. Bloch has never produced a copy of the “legal review
he clained to have conducted, notw thstandi ng the request
of several Menbers of Congress that he do so.

> “10sC stands for “Imediate OFfice of the Speci al
Counsel”—+.e. M. Bloch or a nenber of his political staff.
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and other nedia outlets. In remarks to the Post, M. Bloch
made further disingenuous representations, claimng that
neither he nor his staff had approved the final |anguage of
this e-mail. 1In fact, although M. Bloch’s statenment was
technically accurate, he and/or his staff definitely did
approve an earlier version of the e-mail that was identical
to the final version in all material respects. ©Moreover,

it was he who directed that a gag order be issued in the
first place.

Further, while M. Bloch clains he never reviewed the
final |anguage of the gag order, it has never been
resci nded notwithstanding that it is directly violative of
t he Wi stlebl ower Protection Act, the “Anti-Gag” Statute,
the First Anendnent, and the Lloyd LaFollette Act. OSC
staff, including the anonynous conpl ai nants, have
reasonably concl uded that the gag order is still in effect
and that violations of the gag order will be puni shed.

D. M. Bloch’s Ensuing Pattern of Non-Conpetitive Hiring,
| ncl uding the Hring of Unqualified Cronies, and
Margi nal i zati on of Career Staff

In the nonths after the controversy over the sexual
orientation issue and gag order occurred, M. Bloch began
to increasingly exclude career OSC staff from any
participation in key agency managenent and policy
deci sions. He also doubl ed the nunber of Schedule C (i.e.
political) enployees at the agency, and dramatically
i ncreased the size of his imediate staff. |In doing so, he
used positions budgeted for programstaff to assenble a
pal ace guard.

In addition, during this period, M. Bloch stripped
seni or executives and m d-1evel career managers of their

® M. Bloch's displeasure with the negative press attention
he received in the wake of these controversies continued
over succeedi ng nonths. Indeed, six nonths later, in an
interview with the honmet own newspaper where he had attended
coll ege, M. Bloch characterized the entire controversy
over his actions as resulting in what he called “a huge,
unnecessary hul | abal co.” See Exhibit 11 (“KU graduate
shares experiences fromD.C., Special Counsel Ofice,”

Lawr ence Journal -Worl d, Cctober 1, 2004).
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| ongstandi ng authority to hire their subordi nate enpl oyees,
and began a pattern of personally hiring enpl oyees for
career positions on a non-conpetitive basis. Consistent
with this new policy, all career hires have been hand-

pi cked by either M. Bloch or his political staff. 1In
every case, the career supervisors of these new hires were
conpl etely excluded fromthe hiring process and dkp not
nmeet the new hires until their first day of work.

In nost, if not all cases, the new hires brought on board
by M. Bloch al so had no background in enploynment or | abor
law. Worse still, a nunber of themare known to have a
personal connection or affiliation to M. Bloch or his
Deputy, James Renne. For exanple, M. Bloch hired two
attorneys at M. Renne’s recommendation, one of whom (as
noted earlier) serves with M. Renne in his Arny reserve
unit and another who is the brother of an officer in that
unit. Neither one has rel evant experience in | abor or
enpl oynment | aw.

M. Bloch also hired Alan Hicks, the fornmer headmaster of
a Pennsyl vani a boardi ng school attended by one or nore of
his children (St. G egory’ s Acadeny). According to a
recent letter that M. Bloch sent to Congressman Henry
Waxman (Exh. 12), he hired M. Hicks non-conpetitively to
serve as a “consultant” or “expert” on a “intermttent”
basis, purportedly pursuant to 5 U.S.C. 83109 and 5 CFR
§304. 103.

M. Hi cks’ hiring cannot be justified under these
provi sions. Under the regulations, a “consultant” is “a

“In his recent letter to Congressman Waxman, M. Bl och
asserted that “our hires since comng to OSC have been with
the input of senior personnel in the career service. . ”
Exh. 12. To the extent that M. Bloch is asserting that
seni or personnel in the career service at OSC have had
input into his hiring decisions, that claimis inconsistent
with the truth. The sole exception to conplai nants

knowl edge is M. Bloch's agreenent to hire one of OSC s

i ncunbent law clerks into an attorney position in the Hatch
Act Unit, at the recommendation of the Unit’s supervisor.

If M. Bloch is asserting that senior personnel in the
career service at some other agency have had input into the
hiring decisions, conplainants are unaware of whether that
assertion is true or false, but it is clearly beside the
poi nt .
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person who can provi de val uabl e and pertinent advice
generally drawn froma high degree of broad adm nistrative,
prof essional or technical know edge or experience.” 5 CFR
8304.102(b). An “expert” is a person who is "specially
qgqual i fied by education and experience to performdifficult
and challenging tasks in a particular field beyond the
usual range of achievenent of conpetent persons in that
field.” The regulations further provide that “an expert is
regarded by other persons in the field as an authority or
practitioner of unusual conpetence and skill in a

prof essional, scientific, technical or other activity." 5
CFR 8304. 102(d).

M. Hcks is a forner school nmaster, who apparently al so
had sonme experience teaching |ogic and phil osophy at the
Uni versity of Kansas (where M. Bloch also served on the
adjunct faculty). In his letter to Representative Waxman,
M. Bloch asserted, w thout further explanation, that he
hired M. Hicks to “inprove [OSC s] procedural operations
and advice [sic] on training initiatives.” It is unclear
exactly what this means. M. Bloch has not reveal ed how
M. Hi cks is being conpensated or precisely what it is he
has done for the agency in the past, or is expected to do
in the future. So far as the career staff is aware, at
this point, M. H cks” work has included giving a dry
speech at the OSC off-site conference | ast Spring about the
“phi | osophy of work” and playi ng sonme undefined role
concerning the processing of cases in OSC s Disclosure
Unit. On the basis of the latter, he was provided with
copi es of confidential OSC disclosure files for his review
So far as anyone at OSC can determ ne, M. Hi cks has no
experience relevant to OSC s work, and appears to have been
given a federal job only bEFause of his prior personal
connection wwth M. Bloch

®  As noted, M. Hicks is the fornmer headmaster of a Catholic
boardi ng school in Pennsylvania (St. G egory’'s Acadeny).
M. Hi cks apparently left that position in the wake of a
scandal concerning, anong other things, allegations of
priests sleeping wth young nmal e students at the Acadeny.
See “Scranton Scandal” and “Scranton Scandal - A Fol | ow Up”
by Rod Dreher in National Review On Line (February 7 and
February 15, 2002) at

htt p: // ww. nati onal r evi ew. coni dr eher/ dr eher 020702. sht n
(Exh. 13) and

htt p: // ww. nati onal revi ew. coni dr eher/ dr eher 021502. sht m .
(Exh. 14). See al so, “The Seduction of the Society of St.
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In addition to invoking extraordinary statutory authority
to give M. Hicks a federal job on a non-conpetitive basis,
M. Bloch has also personally recruited and hired several
i nexperienced recent graduates of the Ave Maria School of
Law. Ave Maria School of Lawis a religiously oriented and
only provisionalky accredited institution located in Ann
Arbor, M chi gan.

M. Bloch has engaged in a cover up of his hiring
practices by refusing to provide docunents concerning his
non-conpetitive hiring and no-bid contracts, which were the
subj ect of a Freedom of Informati on Request made by Public
Enpl oyees for Environnmental Responsibility in June 2004.
PEER publicized M. Bloch’s refusal to conply with FO A as
well as his crony hiring in a press release it issued
Novenmber 17, 2004. Exh. 16.

M. Bloch was deeply angered by PEER s press release. It
is entirely reasonable to infer that M. Bloch suspected
the career staff of “leaking” again, this time by providing
i nformati on to PEER about his non-conpetitive hiring
practices and the potentially enbarrassing hiring
arrangenent he entered on behalf of OSC with M. Hicks.

Finally, during this tinme period, in Cctober, 2004, Marie
G over, the GS-15 Director of OSC s Human and
Adm ni strative Resource Managenent Branch, resigned
abruptly and unexpectedly, giving only a few days noti ce.
At the sane tinme, her senior personnel specialist, Joanne
O Quinn, also retired on very short notice. M. Gover's
duties included ultimate responsibility for all OSC
per sonnel actions and procurenent decisions. She had
served at OSC in simlar functions since OSC was created in
1979, through the terns of every Special Counsel, and had
devel oped a reputation for very high integrity and strict

John” by M chael Chapnan, at
http://ww.rcf.org/docs/seductionssjpl. htm (Exh. 15).

°The mi ssion statenent of the Ave Maria School of Law
asserts that the school is “dedicated to educating | awers
with the finest professional skills characterized by the
harnony of faith and reason in fidelity to the teachi ngs of
t he Cat holic Church.”
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conpliance wwth | aw and regulation in ﬁbl per sonnel and
procurenent actions that she approved.

Ms. 3 over’s sudden and unexpl ai ned departure resulted in
a serious loss to OSC of decades of institutional know edge
and experience. To OSC staff, Ms. dover’s abrupt and
unexpl ai ned resignation was an additional signal of severe
managenent dysfunction, and possible inproprieties in the
per sonnel and procurenent functions.

E. M. Bloch's Purge of Experienced Career Staff through
| nvol untary Reassi gnnent s

On January 6, 2005, M. Bloch escalated his attack on
the career staff by directing the involuntary geographic
reassi gnnment of twelve career OSC enpl oyees (approxi mately
20 percent of the legal and investigative team at
headquarters, including two of the four career senior
executives at OSC). This reassignnent was announced with
no notice whatsoever to the staff (except for the two
career executives, who d been told of their reassignnments
only the previous day).

Seven enpl oyees, including one of the two career
seni or executives, as well as the Director of OSC s
Alternative D spute Resolution (ADR) program were directed
to report to a newy created field office in Detroit,

M chi gan. These seven enpl oyees were seni or executive Cary
P. Sklar (Associate Special Counsel for Investigation and
Prosecution Division (“IPD) I11), and six menbers of his
staff: Linda Myers (OSC s ADR Director), Ron Engler
(Attorney Team Leader, IPDI1I1), Travis Elliott (Senior

 Ms. dover has indicated to several individuals that

al t hough she is not willing to discuss the circunstances of
her departure, or her tenure under M. Bloch with the
press, she would be willing to cooperate fully in any

of ficial investigation.

1 Apparently, the only reason these senior executives were
given any notice at all, was to feign conpliance with 5
C.F.R § 317.901(b), which requires an agency to consult

Wi th senior executives before giving themthe required 60
day notice of their geographic reassignnment. The
“consultation” with M. Sklar and M. Reukauf was, of
course, a farce, as M. Bloch was already planning to
announce his reorgani zation to the staff, and give them
their 60 day notices, the next day.
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Attorney, IPDI1I1l), Brian Uyga (Attorney, IPDI1I1), David
Brooks (Attorney IPD II11) and Sharon Lee (Investigator, |PD
I11). Three other nenbers of M. Sklar’s staff, along with
an attorney in the OSC conplaints exam ning unit, were told
that they would be involuntarily transferred to Eﬁll
vacancies in OSC s existing Dallas field office.

Two of the enpl oyees subject to the transfer to the
Detroit and/or Dallas field offices are openly gay. In
addition, M. Sklar, M. Eliot and Ms. Myers had all
previ ously been enpl oyed by the National Treasury Enpl oyees
Uni on, the organization that first brought the sexual
orientation discrimnation controversy to |ight through a
February 12, 2004 press release. M. Engler is the staff
attorney who had handl ed the I RS sexual orientation
di scrim nation case that was the subject of the press
rel ease deleted fromthe OSC web-site by M. Bloch, and
never restored.

The twel fth enpl oyee reassi gned was W1 | iam Reukauf, a
career senior executive who has been wth OSC since 1983,
and has served for extended periods of time as Acting
Speci al Counsel. M. Reukauf has been in charge of OSC s
Hat ch Act enforcement for many years, and is w dely
percei ved by the staff as an individual of high integrity
and inpeccable inpartiality. W understand that M.

Reukauf has angered M. Bloch and been accused of
“di sloyalty” for raising concerns internﬁﬁly concer ni ng
certain policy and nmanagenent deci sions.

M . Reukauf was reassigned to head the existing
Cakl and field office. The Cakland field office has a staff

2 The enpl oyees reassigned to the Dallas Field Ofice are

Al berto Rivera-Fournier (Senior Attorney, IPDII1I), Caprice
Andrews (Investigator, IPDI1I11), Joan Howell (Investigator
IPD I'11) and M chael Lupinski (Attorney, Conplaints

Exam ning Unit).

B In addition, M. Reukauf may well have been in disfavor
because of his role in the Hatch Act prosecution of Al an
White, which was undertaken during the termof the prior
Speci al Counsel. M. Bloch’s political Deputy, Janes
Renne, and M. Bloch’s Senior Advisor, Brendan McG ath, had
previously worked with M. Wiite at the Ofice of the

| nspector General, Departnent of Defense. They held himin
hi gh regard and di sapproved of his prosecution by OSC.
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of ten enployees. Further, like the Dallas field office,
the Gakland field office has been headed successfully for
many years by an experienced grade 15 nanager.

M. Bloch initially advised the affected enpl oyees
that they nust report to their new assignnents within 60
days. He also advised themthat they would be fired if
they did not agree to rel ocate.

Ei ght of the twelve enpl oyees subj ect t he
geogr aphi ¢ reassi gnnent have declined them At | east
three of the four enployees who initially indicated tBﬁir
acceptance of their reassignnent did so under duress.
Seven of the eight enpl oyees who declined the transfer have
been given notices of renoval. One of the transferred
enpl oyees who had initially expressed acceptance of the
transfer under duress has resigned in the face of the
i nvoluntary reassi gnnent, and found anot her position.

The managenent justifications for the reassignnent of
the twelve career enployees to the field as part of a
“reorgani zation” are patently pretextual. |In a January 7th
press rel ease, which M. Bloch issued as the nedia and
ot hers began nmaeking inquiries, he asserted that the new
Detroit field office was created “after extensive
di scussions with staff and an outside assessnment teams
review of the Agency’s structure.” See Exhibit 17. In
reality, however, none of the affected staff, including the
af fected seni or executives, was notified in advance, |et
al one a party to “di scussions” about the nove. |ndeed,
notw t hstanding that he nmet privately with OSC s seni or
staff at the end of Novenber and during the nonth of
Decenber, to discuss the possibility of nmaking
or gani zati onal changes, he never hinted that he intended to
open a new field office, much less that two of OSC s career
seni or executives woul d be geographically rel ocated.
Further, when M. Bloch announced the reassi gnnments, he
told the staff that office space had already been | eased in
Detroit, thus denonstrating that this nove has been
contenplated for at |east a nunber of weeks, and likely a
nunber of nonths, before it was announced to anyone outside
M. Bloch’s circle of political appointees.

“These enpl oyees are M. Sklar, M. Rivera-Fournier, M.
Brooks, M. Elliot, Ms. Andrews, Ms. Myers, Ms. Lee, M.
Engl er, and Ms. Howel | .

M. Uyga, M. Engler, and M. Reukauf.
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Simlarly, contrary to the insinuation in the press
rel ease, the “outside assessnent teant did not reconmend
the creation of a newfield office in Detroit or anywhere
else. 1In fact, the teameffusively praised the work of the
Cakl and field office, which, as noted above, has been
successfully run for over 20 years by a grade 15 enpl oyee
who reported to the sane senior executive in Washi ngton,
D.C. (M. Reukauf) who is now being directed to relocate to
Cakl and. The assessnent team al so suggested reducing the
| ayers of managenent in OSC s investigation and prosecution
di vi sions; under M. Bloch's reorgani zation, the | ayers of
managenent have been increased. Field offices headed by
grade 15 supervisors will now report to senior executives
in those sane field offices who will thensel ves be
reporting to yet another senior executive in headquarters.

There are still nore reasons to question the bona
fides of the managenent justification offered for this
“reorgani zation.” Under the new structure, if both senior

executives had accepted the forced geographi c reassignnents
to Detroit and QGakl and, then the two career senior
executives with the nost litigation experience (Mssrs.
Reukauf and Skl ar) would have been be reporting to Leonard
Dri bi nsky, the career senior executhﬁe at headquarters with
virtually no litigation experience.

I n addition, under the reorganization, OSC s Hatch Act
Unit will, for the first time in OSC s history, report
directly to a political deputy. This arrangenent strongly
suggests an intent to politicize that Unit. This is
especially true in light of the otherw se inexplicable
reassi gnment to the Qakland field office of M. Reukauf,
who had overseen the Act’s inpartial enforcenment for over

M. Dribinsky also has very little, if any, experience
overseeing OSC investigations. Until the reorganization he
had been in charge of the Conplaints Examning Unit and the
Di sclosure Unit for many years. Neither of those units
conducts investigations or engages in litigation. Because
of his relative lack of relevant experience, it is wdely
bel i eved by career staff that M. Dribinsky energed as the
new | eader of these functions because he willingly
cooperated in M. Bloch's recent and nysterious nass

cl osures of whistlebl ower disclosures (see infra) and
because he was the only nenber of OSC s career staff who
voi ced approval and supported M. Bloch’s decision to
revisit OSC s policy on sexual orientation discrimnation.
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for 20 years. The staff has reasonably inferred that M.
Reukauf is being noved out of the way to allow the agency’s
political |eadership to exert unfettered control over Hatch
Act enforcenment deci sions.

Further, under the reorganization, OSC s highly
successful ADR programw || inexplicably be run out of a
field office in Detroit. This odd result continues to
obtain notw thstanding that the career executive to whom
Linda Myers, the Director of ADR, had been reporting (M.
Skl ar) has declined his reassignnent to Detroit and been
given a notice of renmoval. M. Bloch previously justified
the ADR Director’s transfer to Detroit as a nove to keep
her under the supervision of M. Sklar. He has now taken
to justifying her transfer on the grounds that housing her
in the “centralized” location of Detroit, rather than at
headquarters in Washington, is consistent with his intent
that the Director conduct nore nediations in person, rather
t han over the phone. This explanation is absurd on its
face, given the fact that nost conplaints arise in the
Washi ngton, D.C. area, and/or require the presence of
agency personnel who work in Washi ngt on.

In fact, the way that the “reorgani zation” is being
i npl emented | eads to the inescapabl e concl usion that
exi sting career staff are being purged and that it was
designed to ensure that remaining staff woul d be thoroughly
intimdated into silence, and driven to | eave. M. Bl och
did not ask for volunteers to transfer to the new Detroit
field office, or to the existing OGakland and Dallas field
of fices. Enployees who were ordered to relocate were told
that they were not permtted to switch assignnments with
others who mght be willing to take their places. None of
M. Bloch’s personal picks was subjected to the involuntary
reassi gnments.

Further, there were at |east el even vacancies at OSC
headquarters when M. Bl och announced his “reorgani zation.”
It is unclear why at |east sonme portion of the staffing-up
of the new and existing field offices could not be
acconpl i shed by noving those vacancies to the field and
filling themthere.

Finally, M. Bloch gave affected enpl oyees virtually

no tinme to deci de whether to accept the reassignnents; nor
has he given those enpl oyees who agreed to take the
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reassi gnnents, under duress, sufficient time to relocate. ]
Many of the affected enpl oyees have hones, spouses and
famly in the Washington, D.C. area. It is conpletely
unreasonabl e, cruel, and inconsistent with the practice at
ot her agencies, to conduct a geographic reassignnment in
this absurdly short tinme frane.

Notw t hstanding all of the above, M. Bloch has
attenpted to justify the directed reassignnments by citing
the need to reduce the “backl og” of cases at OSC. This is
a non-sequitur. M. Bloch has never really expl ai ned how
ordering experienced enpl oyees to transfer against their
will fromWshington, D.C. to a new field office in
Detroit, where OSC has virtually no case | oad, and where
the Merit Systens Protection Board has no regional field
office, will help reduce the agency backl og.

| ndeed, the proof is in the pudding: as a result of
M. Bloch’s actions, OSC has al ready |ost eight of its nost
experienced attorneys and investigators, including the
Director of its ADR program And the teamthat it is
losing is one that has historically shown the greatest
efficiency in processing its cases (in terns of nunbers of
cases handl ed), while at the same tine securing relief for
whi stl ebl owers and other victins of prohibited personnehZI
practices in a nunber of OSC s nost high profile cases.

Al t hough M. Bloch has clainmed that he transferred
t hese enpl oyees for purposes of keeping this highly
successful teamintact, in fact, his actions were clearly

' A single exception to the otherw se applicable deadline
for relocation has been provided to M. Reukauf, whom M.

Bl och has apparently given a brief extension of tine.

 1n addition to handling the sexual orientation case that
was the subject of the press release M. Bloch ordered
removed fromOSC s web site, the |IPD headed by M. Skl ar
was responsi ble for, anong other things: 1) securing relief
for two Border Patrol agents who suffered retaliation for
maki ng di sclosures related to security risks on the
northern border in a highly publicized case in 2002; 2)
obtaining a stay and then a reversal of the renoval of an
FAA enpl oyee who was fired after naking disclosures in the
wake of the September 11'" terrorist attacks; and 3)
securing relief for an enployee in the Departnent of Energy
who was disciplined for providing information to the press
about security risks at DOE's nuclear facilities.
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desi gned for precisely the opposite purpose. The teamis

destroyed. The agency will have to replace all of its
menbers with new and i nexperienced staffers (presumably
hand- pi cked by M. Bloch). |In addition, until those

individuals are trained, all of the cases that the eight
departing enpl oyees have been handling wll have to be
reassigned to other nmenbers of the staff, often in the

m ddl e of an on-goi ng investigation, at considerabl e cost
in ternms of efficiency and continuity. It is inconceivable
that M. Bloch will be able to clear the “backlog” in the

| nvestigatory and Prosecution Divisions after having so
deci mated the career staff there, at least if he intends to
fully and fairly investigate those cases.

Mor eover, the current backlog of cases in the
| nvestigatory and Prosecution Divisions is of M. Bloch’s
own nmaking. As a result of his decisions not to fill
vacant career positions in the IPDs and to reall ocate staff
in the IPDs to work on cases in OSC s intake unit, the
caseload in the I PDs, which had been substantially reduced
over the last several years, has doubled on his watch

Further, while publicly congratul ating hinself for
reduci ng the caseload in OSC s Conpl ai nts Exam ni ng and
Di sclosure Units, M. Bloch has failed to explain just what
happened to all of the cases he closed. Indeed, it is our
under st andi ng that under M. Bloch, OSC has adopted a
policy under which career staff in the Disclosure Unit are
not permtted to contact whistleblowers, but are required
to close their cases unless their witten filings are
sufficient on their faces to establish a basis for
investigation. As a result of this new policy, the
Di sclosure Unit appears to have cl osed over 600 cases in
only a few nontﬁs, wi thout referring any of themfor
i nvestigation.

Simlarly, M. Bloch has clained to have reduced the
nunber of prohibited personnel practice cases in the

¥ In recent statements to the press OSC s Director of
Public Affairs, Cathy Deeds, has characterized all 600 of
t hese disclosures as either involving “mnor” matters or
havi ng al ready been investigated. Exh. 18. This statenent
is inherently incredible. Further, the agency cannot
possi bly make a reliable determ nation about the nerits of
600 di scl osures wi thout even speaking to the

whi st | ebl ower s.
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Compl aints Exam ning Unit fromover 500 down to 30. The
backl ogged case figure, however, is grossly inflated. Wen
M. Bloch arrived at OSC he directed the Conplaints

Exam ning Unit not to send out closure letters in cases
that had al ready been conpleted, in order to build up the
backl og, so that he could take credit hinself for its
reduction through his “special projects unit.” Al though

t he exact nunber of cases that were held in this manner is
not known by the conplainants, they believe that it was

qui te substanti al .

Mor eover, the Conplaints Exam ning Unit has abandoned
its former policy under which conplainants all eging
retaliation were given an opportunity to speak with the
exam ner reviewing their cases, before they were closed.
And in an effort to show progress on the backlog in that
unit, CEU has not only cl osed cases at breakneck speed, it
al so dunped into the IPDs an increasi ng nunber of cases
wi t hout giving them adequate review, which M. Bloch has
boasted represents a doubling of the historical rates of
referral out of that unit. Since the backlog in the |PDs
has doubl ed, and since the cases referred for investigation
require significantly nore tine and attention that those
bei ng considered in CEU, the result of these machinations
on the overall backlog at the agency is the equival ent of
nmovi ng the deck chairs around on the Titanic.

In any event, OSC was not created to receive and cl ose
cases. As denonstrated by the whol esal e di sm ssal of over
600 whi st ebl ower disclosures, by the apparent paucity of
relief achieved on behal f of whistleblowers and ot her
victinms of prohibited personnel practices during M.
Bloch’s tenure, and by the appalling disposition of M chael
Levine's conplaint, the new case handling policies are
apparently being inplenented at the expense of OSC s core
m ssi on of assisting whistleblowrs and pronoting the nerit
system

Finally, we note that the nethod M. Bloch has chosen
to staff the newfield office and fill vacancies in the
Dallas field office is fiscally inprudent, if not an act of
gross waste and m smanagenent. Rel ocating a single enployee
can be quite expensive, nuch |ess noving a dozen of them
It woul d have been far | ess expensive to hire new staff to
fill the vacancies in Dallas and to staff the new office in
Detroit, than to nove twel ve i ncunbent enpl oyees hal f way
across the country for that purpose. And now that M.
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Bloch’s efforts have forced the departure of nine
experienced career enployees, OSC will be required to bear
the costs of providing severance pay to departing

enpl oyees, as well as a lunp sumthat represents their
accrued annual | eave.

I'11. PROH Bl TED PERSONNEL PRACTI CES AND VI OLATIONS OF CI VI L
SERVI CE LAWS COW TTED BY SPECI AL COUNSEL BLOCH

A For ced CGeographi ¢ Reassi gnnents and Creati on of
Hostile Work Environnent in Retaliation for
Wi stleblowing (5 U S.C. §2302(b)(8))

Under the Wi stl eblower Protection Act (WPA), it is a
prohi bi ted personnel practice for an agency to take a
personnel action against an enpl oyee because the enpl oyee
has di scl osed informati on which he or she reasonably
bel i eves evidences a violation of any law, rule, or
regul ati on, gross m smanagenent, a gross waste of funds, an
abuse of authority, or a substantial and specific danger to
public health or safety. 5 U S.C. 8 2302(b)(8). This
provi sion protects both persons who have made protected
di scl osures, and those who are perceived to have done so.

The perceived or actual disclosures in this matter,
whi ch were nmade to the press and outside interest groups,
i ncl uded di scl osures concerning M. Bloch' s decisions: 1)
to “scrub” OSC s web site of references to sexual
orientation discrimnation; 2) to change the agency’s
interpretation of its authority to enforce a prohibition on
such discrimnation; 3) to issue an illegal gag order; 4)
to use no-bid contracts or other inproper hiring
authorities; and 5) to engage in a practice of non-
conpetitive hiring including the selection of friends and
cronies to career federal jobs. Al of these disclosures
woul d be protected under section 2302(b)(8) because they
concern actions by M. Bloch that would constitute abuses
of authority, gross m snmanagenent, and viol ations of | aw,
rule or regul ation.

Further, M. Bloch was aware that these matters had
been publicly disclosed, and he openly expressed his
suspicion that a “leaker” or “leakers” wthin OSC was
responsi bl e for what he later called the “unnecessary
hul | abal 00" surrounding his actions. He has al so expressed
expl osi ve anger toward enpl oyees who question his policies
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and initiatives, even internally, dubbing such individuals
“disloyal.” Over the last year, he has engaged in a
pattern of hiring designed to ensure that new enpl oyees are
appropriately “loyal” to him and has attenpted to cripple
the authority of career managers. He al so ordered forced
geogr aphi c assignnents of a | arge percentage of the
headquarters staff, in an effort to instill terror in the
remai ni ng career staff.

Moreover, there is anple basis to believe that, in
i npl enenting his “reorgani zation”, M. Bloch targeted
particul ar enpl oyees for reassi gnnent because he believed
that they either were the “l eakers” or because of their
association with persons believed to be “l eakers.” It is
significant that the brunt of the inpact of the geographic
reassi gnnments fell on the division headed by M. Sklar, and
included M. Elliot, M. Engler and Ms. Myers, any one of
whom m ght have been a target of M. Bloch s suspicions due
either to their previous enploynment by the National
Treasury Enpl oyees Union, their sexual orientation, their
i nvol venent in the investigation and pursuit of the prior
case involving sexual orientation discrimnation, or their
guestioning of some of M. Bloch' s policy and nmanagenent
deci si ons.

M . Reukauf, who al so expressed internal dissent about
some of M. Bloch' s policies, and was in disfavor for his
role in the prosecution of Alan White, was reassigned to
head a fully functioning field office in QGakland, where
there is no apparent need for his services. Even if there
were a justification for sending a career executive out to
head the Gakland office, M. Bloch' s decision to send M.
Reukauf, rather than M. Dribinsky, makes no busi ness sense
what soever

Further, as described above, the reorgani zati on was
inplenmented in a way that was guaranteed to drive out these
enpl oyees, and permt themto be replaced with M. Bloch’s
own presumably “loyal” picks. This is consistent with M.
Bl och’s pattern over the last year of hiring new enpl oyees
hi msel f on a non-conpetitive basis, w thout the involvenent
of their career supervisors.

| ndeed, both the surprise reassignnments and the
bi zarre nmethod chosen by M. Bloch to informthe twelve
enpl oyees who were affected seens cal cul ated to have
instilled the maxi num | evel of fear anong the entire career
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staff. Thus, M. Bloch held a five-m nute neeting for al
OSC staff the afternoon when he announced the

reorgani zation. During the neeting, at which no questions
were solicited or asked, M. Bloch stated that certain
unidentified career staffers would be reassigned to the
Dal | as and Gakl and offices, and the new y-created Detroit
office. To |learn whether one’s nane was on the list for
reassi gnnment, M. Bloch stated, enployees should return to
their offices and 1 og onto the OSC Intranet. When

enpl oyees did so, however, the informati on had not yet been
posted, and consi derabl e anxi ety ensued over the next 30
m nutes, before the nanes were finally posted, and

enpl oyees | earned their fates.

As a result of this pattern of conduct, OSC staff is
t horoughly denoralized and lives in a culture of fear.
Substantial nunbers of career staff at headquarters are
actively seeking new jobs because of the intol erable and
hostile work environment M. Bloch has created. Sone OSC
enpl oyees have indicated privately that they woul d wel cone
an i ndependent investigation of M. Bloch' s actions, so
that they could share their know edge of his inproper
actions. The OSC conplainants in this case are so fearfu
of M. Bloch’s retaliation, that they have decided to file
their conplaint on an anonynous basis, through their
attorney, Debra Katz.

In short, M. Bloch has created a hostile environnent,
in violation of the WPA, and has ordered geographic
reassi gnnents of OSC enpl oyees because they have either
made protected di sclosures, or are perceived to have done
so. The creation of a hostile work environnent, the
i nvol unt ary geographi c reassi gnnents, and the resulting
removal of enpl oyees who decline the illegal reassignnents
constitute prohibited personnel practices, within the
nmeaning of 5 U . S.C. 82302(b)(8).

B. Threats to Retaliate Agai nst Enpl oyees Wo
Decline to Waive their Legal R ghts to Chal |l enge
the Illegal Involuntary Reassi gnnents and
Renoval s

Pursuant to 5 U. S.C. 82302(b)(9)(A) it is a
prohi bi ted personnel practice to take or threaten to take a
personnel action agai nst an enpl oyee because of “the
exerci se of any appeal, conplaint, or grievance right
granted by any law, rule, or regulation.” On March 1,
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2005, M. Bloch hinself called an attorney who has been
representing sonme of the enpl oyees who were given proposed
letters of renoval after they declined the involuntary
reassi gnments. M. Bloch made the call in an effort to
secure a settlenment of all potential legal clains that the
enpl oyees m ght pursue against him Wen the attorney
representing the enployees advised M. Bloch that his
clients were no longer interested in settling their
conplaints, M. Bloch declared that—+n light of that fact--
it was his intention, not only to hasten their departures
but also to bring additional “charges” against them

In threatening to hasten the renoval of the enpl oyees
who declined to waive their legal rights, and to bring
unspeci fied additional “charges” against them M. Bl och
commtted a prohibited personnel practice, in violation of
5 U S . C 2302(b)(9).

C. Violations of Cvil Service Laws, Rul es and
Regul ations, |ncluding Regul ati ons | npl enmenti ng
Merit Systens Principles, Arising Qut of |ssuance
of Gag Order

As described above, in the wake of the negative press
attention M. Bloch received | ast February and March, he
i ssued an email articulating a new agency policy which
directs that “any official comment on or discussion of
confidential or sensitive internal agency matters with
anyone outside OSC nust be approved in advance by an | OSC
official.” The issuance of this policy, which has resulted
in a significant change in OSC enpl oyees’ conditions of
enpl oynent, contributed to the creation of the hostile work
environnment, and violates the “Anti-Gag” Statute, Sec. 622,
P.L. 106-554, the Lloyd-Lafollette Act, 5 U S.C. § 7211
and the First Arendnent. Al three of these provisions are
| aws, rules or regulations inplenenting nerit systens
principles. 5 U S C 82302(b)(12). Further, the Anti Gag
statute and the Lloyd LaFollette Act are also “civil
service laws, rules or regulations within the nmeaning of 5
U S.C 81216(a)(4).

1. Violation of Anti-Gag Statute

The Anti-CGag Statute states that “[n]o funds
appropriated in this or any other Act may be used to
i npl ement or enforce the agreenents in Standard Form 312
and 4414 of the Governnment or any other nondi scl osure
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policy, formor agreenent if such policy, formor agreenent
does not contain the followi ng provisions [citing | aws
protecting disclosures made to nenbers of Congress, the
WPA, and other simlar |aws]”

OSC s nondi scl osure policy, expressed in the e-mai
gag order, violates this law. First, the |language in the
e-mai|l is a nondisclosure policy because it prevents OSC
enpl oyees from di scl osing any kind of information “on
confidential internal agency matters” w thout approval from
agency political staff. Second, the nondi scl osure policy
does not contain the required statutory |anguage, ensuring
enpl oyees’ rights to make protected di scl osures under
applicable laws. Third, M. Bloch has used agency funds to
i npl emrent the gag order by using salaried enpl oyees to
distribute it through the agency’s e-mail system |In
addition, M. Bloch has enforced the illegal gag order by
geogr aphically reassi gning enpl oyees he believes spoke to
the nedia without permi ssion fromhis i nediate office.
Thus, the nondi scl osure policy violates the Anti-Gag
Statute.

2. Violation of the First Anendment

The gag order also violates the First Anmendnent.
Wil e the governnment may i npose sonme restraints on the job-
rel ated speech of public enpl oyees that woul d be
inpermssible if applied to the citizenry at large, it is
wel | settled that public enployees retain inportant rights
to free expression under the First Arendnent. U.S. v.
NTEU, 513 U. S. 454, 465 (1995); Pickering v. Bd. of Educ.,
391 U. S. 563, 568 (1968). In evaluating the validity of a
restraint on governnent enployee speech, courts must
bal ance the interests of the enployee as a citizen
comenti ng upon matters of public concern and the interest
of the governnent, as an enployer, in pronoting the
efficiency of the public service. Pickering, 391 U S. at
568.

OSC enpl oyees have a strong interest as citizens in
commenting on matters of public concern, including the
Speci al Counsel’s policies and acts of m sconduct or
mal f easance. The gag order contained in the e-mai
established a prior restraint on speech. To defend a prior
restriction on enpl oyee expression the governnment mnust
denonstrate that:
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the interests of both potential audiences and a
vast group of present and future enployees in a
broad range of present and future expression are
out wei ghed by that expressions’ “necessary inpact
on the actual operation of the Governnent.”

NTEU, 513 U. S. at 465, quoting Pickering v. Bd. O Educ.,
391 U. S. at 571.

M. Bloch could not possibly neet his burden of
justifying his prior restraint on the speech of OSC
enpl oyees because the prohibition in the gag order is
patently overbroad. The range of information that could
fall within the category of “sensitive or confidential
internal agency matters” is unlimted.

Courts have routinely struck down as unconstitutional
simlar prior restraints on the speech of governnent
enpl oyees. See Harman v. City of New York, 140 F.3d 111
(2" Gir. 1998) (striking down press policy forbidding
enpl oyees from speaking with nmedia regardi ng any policies
or activities of the agency wi thout first obtaining
perm ssion fromagency’' s nedia rel ations departnent);
| nternational Assoc. of Firefighters Local 3233 v.
Frencht owmn Charter Township, 246 F.Supp. 2d 734 (E.D. M
2003) (fire departnent restricted enpl oyees’ comruni cations
with the nmedia and public); Kessler v. Cty of Providence,
167 F.Supp. 2d 482 (D.R 1. 2001) (sane); Fire Fighters
Assoc. v. Barry, 742 F.Supp. 1182 (D.D.C. 1990) (sane).
M. Bloch’s gag order is constitutionally invalid on the
basis of the reasoning of these and ot her deci sions.

3. Violation of Lloyd-Lafollette Act

Finally, the gag order violates the Lloyd-Lafollette
Act. That Act provides that “the right of enployees,
individually or collectively, to petition Congress or a
Menber of Congress, or to furnish information to either
House of Congress, or a conmttee or Menber thereof, may
not be interfered with or denied.” 5 U S C § 7211
Speci al Counsel Bloch’s gag order cannot be reconciled with
this law, as it enconpasses disclosures to nenbers of
Congress as well as Congressional conmttees.

V. DEMAND FOR STAY OF | NVOLUNTARY REASSI GNVENTS AND
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REMOVALS, W THDRAW. OF GAG ORDER, AND REFERRAL OF
COVMPLAI NT FOR | NDEPENDENT | NVESTI GATI ON

The foregoing statenment outlines the multiple
prohi bi ted personnel practices, violations of civil service
| aws, and other acts of mal feasance M. Bloch has
commtted. As relief, the conplainants demand that the
foll ow ng steps be taken i mredi atel y:

» Special Counsel Bloch nust order an inmediate
stay of the directed reassignnents, and
resulting renmoval s, as well as the gag order;

» After granting the stay, Special Counsel Bl och
and all nenbers of his i mediate staff nust
recuse thensel ves from nmaki ng any further
decisions in this case;

» Special Counsel Bloch nust refer these
conplaints to the Chairman of the President’s
Council on Integrity and Efficiency for an
i ndependent investigation, including a
recommendation for corrective and or
di sciplinary action, as appropriate.

The conpl ai nants request that the Special Counsel rule

on their stay request expeditiously and that he refer their
cases for independent investigation immed ately.
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