Accountability Report Card Summary 2009
Ohio

Ohio has an incompl ete state whistleblower law:

» Scoring 38 out of a possible 100;
« Ranking 44™ out of 51 (50 states and the District of Columbia).

Ohio has poor coverage (7 of 33 possible points) with a below average degree of usability
(11 out of 33) and average remedies (20 out of 33).

Ohio’s full Whistleblower Report Card page 2
Narrative summary of Ohio law page 6



Ohio Accountability Index Report card
Coverage, Usability & Strength — Rating on a 10ihPScale
Whistleblower’s Protection- ORC Ann. 4113.&1seq. (2006) and Department of
Administrative Services, Personnel, Layoff Proced@RC Ann. 124.341 (2006)

A Breadth of Coverage (33 points possible from 1factors).
Does the statute cover disclosures of —

Factor Maximum Points Awarded Points
1. Violation of state or federal law, 6 points 2 points
rules or regulations
2. Gross mismanagement 3 points 0 points
3. Abuse of authority (including | 3 points 0 points
violations of agency policy)
4. Waste of public funds or 3 points 2 points
resources
5. Danger to health and/or public 5 points 3 points

1 Ohio has two statutes protecting state employews fetaliatory actions as a result of the emplayee’
reporting a violation of state or federal law. Tst of these statute’s, the Whistleblower’s Pobiten law,
applies to both public sector and private emplogeics employees and concerns criminal offenseserrath
than other violations of federal or state law qyulations.

There are three situations where a whistlebloweasleyee will be protected against disciplinary or
retaliatory employer actions. First, if an employp@eomes aware in the course of his employment of a
violation of any state or federal statute thateéh®loyee’s employer has authority to correct, éed t
employee reasonably believes that the violatiandsminal offense that is likely to cause an imemnrisk
of physical harm to persons or a hazard to puldalth or safety, or a felony, the employee shalllpr
notify the employee’s supervisor or other respdedilfficer of the employee’s employer of the viadat
and subsequently shall file with any such persamitien report in sufficient detail to identify amtkscribe
the violation.

Second, If an employee becomes aware in the cofitis employment of a violation of the legislation
concerning air pollution, solid waste disposalesétinking water or water pollution control thatis
criminal offense, the employee may notify, eitheally or in writing, any appropriate public offidiar
agency that has regulatory authority over the eymgland the industry, trade, or business.

Third, if an employee becomes aware in the coufrédsmr her employment of a violation by a fellow
employee of any federal or state statute, or amkwde or company policy of the employee’s employe
and the employee reasonably believes that violasiancriminal offense that is likely to cause ammiinent
risk of public harm to persons or a hazard to mubdialth or safety, a felony, the employee shdifynbis
or her supervisor or other responsible officethef employee’s employer, and subsequently shallxfith
that supervisor or officer a written report thabydes sufficient detail to identify or describe thiolation.

Another Ohio statute provides state employees whort violations or misuse of public resources
protection against disciplinary actions. If astaimployee in the classified or unclassified ceilvice
becomes aware in the course of his employmentvadflation of federal or state statutes, rules or
regulations or the misuse of public resources hacktployee’s supervisor or appointing authority ha
authority to correct the violation or misuse, tinepdoyee may file a written report identifying thiekation
or misuse with either of such persons.

% The second statute covers the misuse of resouBeesdiscussion under Footnote 1 above.



safety and/or environment

6. Communication of scientific 5 points 0 points
opinion or alteration of technical
findings

7. Breaches of professional ethicalb points 0 points
canons

Does the statute provide —

8. Employee may refuse to carry out illegal or | 1 point 0 points
improper orders

9. Prohibition on “gag orders” to prevent employeg point 0 points
disclosures

10. Whistleblower protection does not preclude | 1 point 0 points

collective bargaining or other rights

Maximum Score Awarded

33 points Score
7 points

B. Usability: Scope of Protection (33 points possi from 10 factors)
Do the laws protect disclosures made to —
Factor Maximum Points Awarded Points

1. Any person or organization, | 24 points 0 points
including public media

Or does the statute protect disclosures made to —

2. Any state executive or legislativé 4 points 4 points
body or person employed by such

entities

3. Testimony in any official 4 points 0 points
proceeding

4. Any state or federal law 3 points 2 poinfs
enforcement or investigative body pr

entity or its employees

% The second part of the Whistleblower’s law consemnvironmental violations. The employee may
notify, either orally or in writing, any state appriate public official or agency that has regutgto
authority over the employer and the industry, trameusiness in which the employer is engaged.

% In the first part of the Whistleblower’s statutee€SA 1 above), the employee shall orally notify the
employee’s supervisor or other responsible offafehe employee’s employer of the violation and
subsequently shall file with any such person atemiteport in sufficient detail to identify and ddbe the
violation.

If the employer does not correct the violation ke a reasonable and good faith effort to corfeet t
violation, within 24 hours after the oral notifigat or the receipt of the report, whichever is iearithe
employee may file a written report with the progewauthority of the country where the violation
occurred, with a peace officer, with the inspeg®neral if within his jurisdiction, or with any ah
appropriate official that has regulatory authoatser the employer.




5. Any federal or non-state 3points 0 points
governmental entity

6. Co-workers or supervisors within 3 points 3 points
the scope of duty
7. Anyone as provided in paragraph3 points 0 poinfs

2 thru 6 (above) without prior
disclosure to another state official or
supervisor

Does the state law —

8. Require an investigation by statel point 0 points
auditor or other investigative entity
of whistleblower disclosures

9. Have a statute of limitations of | 3 points (2 points if 6 2 pointg
one year or longer for filing months or longer and 1
complaints point if 60 days or longer)

10.Allow qui tam or false claim 5 points (2 points if a qui | 0 points
actions for recovery of “bounty” in| tam statute of limited
cases of fraud against the state | scope)

Maximum Score Awarded Score
33 points 11 points

C. Strength: Remedies against retaliation (33 poistpossible from 11 factors)
Does the statute provide for —

Factor Maximum Points Awarded Points

1. Prohibition on retaliatory actions| 4 points 4 points
affecting a state employee’s terms

The second statute provides that if a state emplayéhe classified or unclassified civil serviecbmes
aware in the course of his employment of a viotattbfederal or state statutes, rules or regulatmmthe
misuse of public resources and the employee’s sigmeror appointing authority has authority to emtr
the violation or misuse, the employee may file @tem report identifying the violation or misusethwvi
either of such persons. If the employee believasdtviolation or misuse of public resources isiminal
offense, the employee, in addition to, or instefdilong a written report, may report it to a pexsiting
attorney, director of law, a peace officer, or ith&pector general if the violation or misuse obrases is
within the inspector general’s jurisdiction.

®> With regard to violations of law mentioned in thérd part of the Whistleblower’s statute, the stat
employee shall notify his or her supervisor or otfesponsible officer of the employee’s employad a
subsequently shall file with that supervisor oiicgf a written report that provides sufficient dietia
identify or describe the violation.

® The Whistleblower’s statute involves, in one partpr disclosure to a supervisor or other resaasi
officer of the employee’s employer.

" The employee may bring a civil action for apprafiinjunctive relief and for other prescribed reias,
or both, within 180 days after the date the disealy or retaliatory action was taken.



and conditions of employment

2. Opportunity for administrative | 4 points 4 poinfs

challenge

3. Opportunities for court challenge 4 points Arpsi

4. Trial by jury 3 points 0 point3
5. Burden shifting upon prima facie| 1 point 0 points

showing.

6.. Make whole remedies ( court | 3 points 3 poinfs

costs, attorney fees, back pay;
restoration of benefits, etc.)

7. Actual/compensatory damages 3 points 0 points
8. Interim relief, injunction or stay of 3 points 3 points
personnel actions
9. Transfer preference for prevailing3 points 0 points
whistleblower or ban on blackballing
10. Punitive damages or other fines 2 points 2 points
and penalties
11. Personnel actions against 3 points 0 points
managers found to have retaliated
Maximum Score Awarded Score
33 points 20 points

Bonus Point (1 point): Posting or employee noticef whistleblower rights required.

Factor Maximum Score Awarded Score
| Posting | 1 point \ 0 points
Totals 100 points 38 points

8 Under the second statute, if a disciplinary oaliatory action is taken against an employee, the
employee’s sole and exclusive remedy, notwithstamdiny other provision of law, is to file an appeéh
the state personnel appeals board within 30 ddgs r@fceiving actual notice of the appointing auitlyts
action. The board may affirm or disaffirm the antof the appointing authority or may issue suateogs
appropriate. The order of the board is appealabiee Ohio Court of Common Pleas.

® Under the first statute, the employee may briniyé action for appropriate injunctive relief afior other
prescribed remedies, or both, within 180 days dfterdate the disciplinary or retaliatory actiorswaken.
9 The statute does not provide for right to trialjbgy. The remedies that the court can apply atétabje.
™ The court may order, as it deems appropriatestai@ment of the employee to his or her positidd he
the time of the disciplinary or retaliatory actiand at the same site of employment or to a compearab
position at that site, payment of back wages,riitistatement of fringe benefits and seniority tsglor any
combination of these remedies. The court may alsréthe prevailing party all or a portion of thests
of litigation. If the employee prevails the courayraward reasonable attorney’s fees, witness éwkfees
for experts testifying at trial, in an amount tleeid determines is appropriate.

2 The employee may bring a civil action for apprafeiinjunctive relief or for the remedies set out i
Factor 6, or both.

13f the court determines that an employer had eeditely violated the prohibitions on disciplinany o
retaliatory actions, the court in awarding back pay include interest at a specified amount.
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State Legislation Protecting State Employee Whistldowers

State- Ohio

Statute- Whistleblower’s Protection- ORC Ann. 4113 &1seq. (2006) and Department
of Administrative Services, Personnel, Layoff Pidwwe- ORC Ann. 124.341 (2006)

Provisions Ohio has two statutes protecting state employeesoim retaliatory
actions as a result of the employee’s reporting Viation of state or federal law. The
first of these statute’s, the Whistleblower’s Protetion law, applies to both public
sector and private employers and employee$here are three situations where a
whistleblower employee will be protected against dciplinary or retaliatory
employer actions.First, if an employee becomes aware in the coursé his
employment of a violation of any state or federaltatute or any ordinance or
regulation of a political subdivision that the empbyee’s employer has authority to
correct, and the employee reasonably believes thtite violation is a criminal offense
that is likely to cause an imminent risk of physichharm to persons or a hazard to
public health or safety, or a felony, or an imprope solicitation of a contribution, the
employee shall orally notify the employee’s supersor or other responsible officer of
the employee’s employer of the violation and subsagntly shall file with any such
person a written report in sufficient detail to identify and describe the violation.

If the employer does not correct the violation or ke a reasonable and good faith
effort to correct the violation, within 24 hours ater the oral notification or the
receipt of the report, whichever is earlier, the emloyee may file a written report
with the prosecuting authority of the county wherethe violation occurred, with a
peace officer, with the inspector general if withirhis jurisdiction, or with any other
appropriate official that has regulatory authority over the employer.

Second, if an employee becomes aware in the coutdéhis employment of a

violation of the legislation concerning air polluton, solid waste disposal, safe
drinking water or water pollution control that is a criminal offense, the employee
may notify, either orally or in writing, any approp riate public official or agency that
has regulatory authority over the employer and thendustry, trade, or business in
which the employer is engaged. In these first twamstances, an employee shall make
a reasonable and good faith effort to determine thaccuracy of any information
reported. If the employee fails to make such an eift, the employee may be subject
to disciplinary action by the employee’s employerncluding suspension or removal,
for reporting information without a reasonable bask to do so in these two instances.

Third, if an employee becomes aware in the coursé bis or her employment of a
violation by a fellow employee of any federal or stte statute, or any work rule or
company policy of the employee’s employer and thergloyee reasonably believes



that violation is a criminal offense that is likelyto cause an imminent risk of public
harm to persons or a hazard to public health or saty, or a felony, the employee
shall notify his or her supervisor or other resposible officer of the employee’s
employer, and subsequently shall file with that sugrvisor or officer a written report
that provides sufficient detail to identify or descibe the violation.

No employer shall take any disciplinary or retaliabry action against an employee
for making any report authorized in these three ingances or as a result of the
employee’s having made any inquiry or taken any otér action to ensure the
accuracy of any information reported. Disciplinary or retaliatory action by the
employer includes, without limitation, doing any ofthe following: removing or
suspending the employee from employment; withholdigp from the employee salary
increases or employee benefits to which he or steeantitled; transferring or
reassigning the employee, denying the employee aopmotion that otherwise should
have been received,; and reducing the employee iy or position.

In all three instances, the employee may bring awi action, in accordance with the
Rules of Civil Procedure, for appropriate injunctive relief and for other prescribed
remedies, or both, within 180 days after the datéhe disciplinary or retaliatory
action was taken. No civil action is available undehis statute to an employee as a
remedy for any disciplinary or retaliatory action taken by an appointing authority
against an employee for filing a report under divigon (A) of section 124.341 of the
revised Ohio Code. (This section concerns anotherqgvision of Ohio law, to be
discussed below, regarding a state employee’s repaf violation of law or a misuse
of public resources.) The court may order, as it dams appropriate, reinstatement of
the employee to his or her position held at the tien of the disciplinary or retaliatory
action and at the same site of employment or to amparable position at that site,
payment of back wages, full reinstatement of fring@enefits and seniority rights, or
any combination of these remedies. The court maysd award the prevailing party
all or a portion of the costs of litigation. If theemployee prevails the court may
award reasonable attorney’s fees, witness fees, afeks for experts testifying at trial,
in an amount the court determines is appropriate. flithe court determines that an
employer had deliberately violated the prohibitionson disciplinary or retaliatory
actions, the court in awarding back pay may includenterest at a specified amount.

Another Ohio statute provides state employees wheport violations or misuse of
public resources protection against disciplinary ations. If a state employee in the
classified or unclassified civil service becomes awe in the course of his
employment of a violation of federal or state staties, rules or regulations or the
misuse of public resources and the employee’s supesor or appointing authority
has authority to correct the violation or misuse, he employee may file a written
report identifying the violation or misuse with either of such persons. If the
employee believes that a violation or misuse of plib resources is a criminal offense,
the employee, in addition to, or instead of, filinga written report, may report it to a
prosecuting attorney, director of law, a peace ofter, or the inspector general if the
violation or misuse of resources is within the insgctor general’s jurisdiction. It may




also be reported to the appropriate ethics commissn if it is a violation of other
Ohio statutes.

No state officer or state employee shall take anyistiplinary action against a state
employee for making any report, including, withoutlimitation, doing any of the
following: removing or suspending the employee fronemployment; withholding
from the employee salary increases or employee béitg to which he or she is
entitled; transferring or reassigning the employeegenying the employee a
promotion that otherwise have been received; and dricing the employee in pay or
position. These are the same items that are prohiied in the three situations
described previously. However, an employee is sulgfeto disciplinary action,
including suspension or removal, as determined byhe employee’s appointing
authority for purposely, knowingly, or recklessly reporting false information.
Consequently, a state employee shall make a reasbimeffort to determine the
accuracy of any information.

If a disciplinary or retaliatory action is taken against an employee, the employee’s
sole and exclusive remedy, notwithstanding any oth@rovision of law, is to file an
appeal with the state personnel appeals board withi30 days after receiving actual
notice of the appointing authority’s action. The lmard may affirm or disaffirm the
action of the appointing authority or may issue sule order as appropriate. The
order of the board is appeal able to the Ohio Courbf Common Pleas.



