Accountability Report Card Summary 2009
Pennsylvania

Pennsylvania has a passabl e state whistleblower law:

» Scoring 53 out of a possible 100;
« Ranking 22" out of 51 (50 states and the District of Columbia).

Pennsylvania has below average coverage (15 of 33 possible points) with some degree of
usability (12 out of 33) and good remedies (25 out of 33), plus the one bonus point
awarded for employee notification of rights.

Pennsylvania’s full Whistleblower Report Card opaz2
Narrative summary of Pennsylvania law page 6



Pennsylvania Accountability Index Report Card
Coverage, Usability & Strength — Rating on a 10ihPS8cale
Whistleblower Law- 433 P.S. § 1424 seg. (2005)

A Breadth of Coverage (33 points possible from 1factors).
Does the statute cover disclosures of —

Factor Maximum Points Awarded Points
1. Violation of state or federal law, 6 points 6 points
rules or regulations
2. Gross mismanagement 3 points 0 points
3. Abuse of authority (including | 3 points 0 points
violations of agency policy)
4. Waste of public funds or 3 points 3 points
resources
5. Danger to health and/or public| 5 points 0 points
safety and/or environment
6. Communication of scientific 5 points 0 points
opinion or alteration of technical
findings
7. Breaches of professional ethicalb points 5 poinfs
canons

Does the statute provide —

' No employer may discharge, threaten or otherwiseriihinate or retaliate against an employee reggrdi
the employee’s compensation, terms, conditionstion or privileges of employment because the
employee

(1) or a person acting on behalf of the employeskana a good faith report or is about to reporthaty or
in writing, to the employer or appropriate authpan instance of wrongdoing or waste; or

(2) is requested by an appropriate authority téigipate in an investigation, hearing or inquinjcby an
appropriate authority or in a court action. “Apprape authority means a federal or state body, @agen
organization having jurisdiction over criminal lamforcement, regulatory violations, professionalduct
or ethics; or a member, officer, representativenagor supervisory employee of such an organinafibe
term includes, but is not limited to, the PennsglaaGeneral Assembly and committees of the General
Assembly having the power and duty to investigaitmioal law enforcement, regulatory violations,
professional conduct or ethics, or waste.

“Waste” means an employer’s conduct or omissionghvhesult in substantial abuse, misuse, destmictio
or loss of funds or resources belonging to or derifrom Commonwealth of Pennsylvania sources.
“Wrongdoing” means a violation which is not of anelg technical or minimal nature of a federal atst
statute or regulation or of a code of conduct hicstdesigned to protect the interest of the putniithe
employer.

2 Wrongdoing” means a violation which is not of arelg technical or minimal nature of a federal atst
statute or regulation or of a code of conduct bicstdesigned to protect the interest of the putnlithe
employer.



8. Employee may refuse to carry out illegal or | 1 point 0 points
improper orders
9. Prohibition on “gag orders” to prevent employeg point 0 points
disclosures
10. Whistleblower protection does not preclude | 1 point 1 point
collective bargaining or other rights
Maximum Score | Awarded
33 points Score
15 points
B. Usability: Scope of Protection (33 points possié& from 10 factors)
Do the laws protect disclosures made to —
Factor Maximum Points  Awarded Points
1. Any person or organization, | 24 points
including public media
Or does the statute protect disclosures made to —
2. Any state executive or legislative 4 points 0 points-
body or person employed by such
entities
3. Testimony in any official 4 points 4 points
proceeding
4. Any state or federal law 3points 4 points
enforcement or investigative body pr
entity or its employees
5. Any federal or non-state 3 points 0 points
governmental entity
6. Co-workers or supervisors within 3 points 0 points
the scope of duty
7. Anyone as provided in paragraph3 points 3 points
2 thru 6 (above) without prior
disclosure to another state official or
supervisor
Does the state law —
| 8. Require an investigation by state 1 point \ 0 {0in

3 A state employee is requested by an “appropriaiiecaity” to participate in an investigation, hewyior
inquiry held by an appropriate authority or in aidaaction.

* An employee can disclose to an appropriate aughdrhis term refers to a federal or state bodgrey
or organization having jurisdiction over criminail enforcement, regulatory violations, professional
conduct or ethics; or a member, officer, represamgaagent, or supervisory employee of such an
organization.



auditor or other investigative entity
of whistleblower disclosures

9. Have a statute of limitations of | 3 points (2 points if 6 2 points
one year or longer for filing months or longer and 1
complaints point if 60 days or longer)

10.Allow qui tam or false claim 5 points (2 points if a qui | O points
actions for recovery of “bounty” in| tam statute of limited
cases of fraud against the state | scope)

Maximum Score Awarded Score
33 points 13 points

C. Strength: Remedies against retaliation (33 poistpossible from 11 factors)
Does the statute provide for —

Factor Maximum Points Awarded Points

1. Prohibition on retaliatory actions| 4 points 4 points
affecting a state employee’s terms
and conditions of employment

2. Opportunity for administrative 4 points 4 poinfs
challenge

3. Opportunities for court challenge 3 points i
4. Trial by jury 3 points 0 points
5. Burden shifting upon prima facie| 1 point 0 points
showing.

6.. Make whole remedies ( court | 3 points 3 points

costs, attorney fees, back pay;
restoration of benefits, etc.)

7. Actual and/or compensatory 3 points 3 points-Actual damages
damages
8. Interim relief, injunction or stay of 3 points 3 point¥

personnel actions

> A person who alleges a violation of the statuts iméng a civil action in a court of competent
jurisdiction for appropriate injunctive relief oathages, or bothyithin 180 daysafter the occurrence of
the alleged violation.

® An employee covered by civil service who contestsvil service ruling, believing it to be motivatéy
his or her having made a good faith report, veyballin writing, of an instance of waste or wrongup
may submit as admissible evidence any or all nalteglating to the action as whistleblower andhie t
resulting alleged reprisaContesting a civil service rule will involve an adrmistrative hearing.

" A person who alleges a violation of the statutg fmang a civil action in a court of competent
jurisdiction for appropriate injunctive relief oathages, or both, within 180 days after the occogari
the alleged violation.

8 The statute does not provide for trial by jury. ie not review whether other Penna. statutesor it
Constitution may provide for trial by jury for soroéthe issues in court action, such as damages.

° A court in rendering a judgment under the stasti@| order, as appropriate, reinstatement of the
employee, the payment of back wages, full reinsiate of fringe benefits and seniority rights, attua
damages, or any combination of these remediescdin may also offer the complainant all or a morti
of the costs of litigation, including reasonablmatey fees and witness fees.




9. Transfer preference for prevailing3 points 0 points
whistleblower or ban on blackballing

10. Punitive damages or other fines 2 points 2 points
and penalties
11. Personnel actions against 3 points 3 points
managers found to have retaliated
Maximum Score Awarded Score
33 points 25 points

Bonus Point (1 point): Posting or employee noticef whistleblower rights required.

Factor Maximum Score Awarded Score
| Posting | 1 point \ 1 point
Totals 100 points 54 points

19 A person who alleges a violation of the statute tmang a civil action in a court of competent
jurisdiction for appropriaténjunctive relief or damages, or both.

> A person who, under color of an employer’s autlyoriiolates the statute shall be liable for aldivie
of not more than $500.

12f the court specifically finds that the persomjile in the employee of the Commonwealth of
Pennsylvania, committed a violation of the statuith the intent to discourage the disclosure afnanal
activity, the court may order such person suspeffided public service for not more than 6 months.
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State Legislation Protecting State Employee Whistldowers

State- Pennsylvania
Statute- Whistleblower Law- 433 P.S. § 142il seqg. (2005)

Provisions The Pennsylvania Whistleblower Law applies to pubt employees and
public employers. An employee is defined as a persavho works for a public body.
An employer is a person supervising one or more erfgyees of a public body. The
term “public body” includes, but is not limited to, a state agency, department, or
other body in the executive branch of state governent, or any other body created,
or which is funded in any amount, by the Commonwe#h of Pennsylvania. It does
not include the legislative branch of governmentnicluding its commissions, boards,
units, members or employees.

No employer may discharge, threaten or otherwise dcriminate or retaliate against
an employee regarding the employee’s compensatideyms, conditions, location or
privileges of employment because the employee,

(1) or a person acting on behalf of the employemakes a good faith report or is
about to report, verbally or in writing, to the employer or appropriate authority an
instance of wrongdoing or waste; or

(2) is requested by an appropriate authority to paticipate in an investigation,
hearing or inquiry held by an appropriate authority or in a court action.
“Appropriate authority means a federal or state bod/, agency or organization
having jurisdiction over criminal law enforcement, regulatory violations,
professional conduct or ethics; or a member, offiage representative, agent, or
supervisory employee of such an organization. Thetm includes, but is not limited
to, the Pennsylvania General Assembly and committsef the General Assembly
having the power and duty to investigate criminaldw enforcement, regulatory
violations, professional conduct or ethics, or wast

“Waste” means an employer’s conduct or omissions wth result in substantial
abuse, misuse, destruction or loss of funds or rasaes belonging to or derived from
Commonwealth of Pennsylvania sources. “Wrongdoingtmeans a violation which is
not of a merely technical or minimal nature of a feleral or state statute or
regulation or of a code of conduct or ethics desigml to protect the interest of the
public or the employer.

A person who alleges a violation of the statute tma@yg a civil action in a court of
competent jurisdiction for appropriate injunctiveief or damages, or both, within 180
days after the occurrence of the alleged violathamemployee alleging a violation of
this act must show by a preponderance of the egvaldrat prior to the alleged reprisal,



the employee, or a person acting on his or herlfhdtzal reported or was about to report
an instance of waste or wrongdoing to the employemn appropriate authority. It shall

be a defense against such suit if the defendaneprioy a preponderance of the evidence
that the action by the employer occurred for sepaanad legitimate reasons, which are
not merely pretextual.

A court in rendering a judgment under the stathtdl ©rder, as appropriate,
reinstatement of the employee, the payment of bades, full reinstatement of fringe
benefits and seniority rights, actual damagesngrcambination of these remedies. The
court may also offer the complainant all or a ortof the costs of litigation, including
reasonable attorney fees and witness fees. A p&rBonunder color of an employer’s
authority, violates the statute shall be liabledanivil fine of not more than $500. If the
court specifically finds that the person, whilghe employee of the Commonwealth of
Pennsylvania, committed a violation of the stawité the intent to discourage the
disclosure of criminal activity, the court may ordeich person suspended from public
service for not more than 6 months.

An employee covered by civil service who contesté/a service ruling, believing it to

be motivated by having made a good faith reporbaléy or in writing, of an instance of
waste or wrongdoing, may submit as admissible emédeny or all material relating to
the action as whistleblower and to the resultimggad reprisal. Contesting a civil service
rule will involve an administrative hearing. Thatsite shall not be construed to require
an employer to compensate an employee for partiopa an investigation, hearing or
inquiry held by an appropriate authority or impie rights of any person under a
collective bargaining agreement.



