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About PEER

Pubtic Employees for Environmental Re-
sponsibility (PEER) is an association of
resource managers, scientists, biologists,
law enforcement officials and other gov-
ernment professionals committed to up-
holding the public trust through respon-
sible management of the nation’s envi-
ronment and natural resources.

PEER advocates sustainable manage-
ment of public resources, promotes en-
forcement of environmental protection
laws, and seeks to be a catalyst for
supporting professional integrity and pro-
moting environmental ethics in govern-
ment agencies.

PEER provides public employees com-
mitted to ecologically responsible man-
agement with a credibie voice for ex-
pressing their concerns.

PEER’s objectives are to:

1. Organize a strong base of supportamong
employees with local, state and federal
resource management agencies; '

2. Inform the administration, Congress,
state officials, the media and the public
about substantive issues of concern to
PEER members;

3. Defend and strengthen the legal rights
of public employees who speak out
about issues of environmental manage-
ment; and

4. Monitor land management and environ-
mental protection agencies.

PEER recognizes the invaluable role
that government employees play as de-
fenders of the environment and stewards
of our natural resources. PEER supports
resource professionals who advocate en-
vironmental protection in a responsible,
professional manner.

For more information about PEER
and other White Papers that cover a variety of issues, contact:

Public Employees for Environmental Responsibility
East Coast: 2001 S Street, N.W., Suite 570
Washington, D.C. 200089-1125
Phone: (202) 265-PEER * Fax: (202) 265-4192
E-Mail: info@peer.org
Website: http://www.peer.org
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About This Report

This PEER white paper is written by employees
within the Florida Department of Environmen-
tal Protection (DEP). They detail how the very
agency charged with protecting Florida’s dimin-
ishing wetlands has deliberately aided in their
illegal destruction.

This report is the first in a series of PEER white
papers written by DEP employees documenting
political manipulation of environmental reguia-
tion within DEP. Collectively, the authors rep-
resent more than a century of experience in the
administration of environmental law within the
state of Fiorida.

The authors remain anonymous not only to
avoid the inevitable retaliation but also because
of their firm belief that the facts within this
report speak for themselves. The employee
authors in many instances have directly wit-
nessed the events described herein but all rep-
resentations in this report are independently
verifiable.

According to these professionals, DEP’s strategy
over the past four years has been one of destroy-
ing, or “ERPanizing,” their own wetlands pro-
tection staff. “ERP” stands for “Environmental
Resource Permit,” the state permit issued for
constructing in or altering surface waters, in-
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cluding wetlands and other aguatic habitats.
The word “ERPanizing” is used by the authors
to convey the severity of treatment afforded
DEP’s wetlands staff, the implication being that
they have been euthanized by the agency.

It is our hope that this white paper will help the
remaining wetlands protectors at DEP have the
courageto dotheir jobs and servethe public. At
the very least, the story of their demise has now
been told.

PEER is working with a growing network of
professionals within DEP who are assembling
accounts of the inner workings of the depart-
ment and its top managers. These employees
represent a range of disciplines but are united in
their desire to reform environmental protection
of Florida's precious natural heritage.

PEER would like to extend a special thanks to
Linda Young, Southeast Coordinator of Clean
Water Network, for her assistance in assem-
bling the permit data found in Chapter |V of this
report.

PEER is proud to serve conscientious public
employees who have dedicated their careers to
the faithful execution of the law.

Jefirey Ruch
PEER Executive Director
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I. Executive Summary

Protections enacted to safeguard the
remaining half of Florida’s wetlands are failing
not primarily because of inadequate laws but
due to a deliberate campaign to obstruct and
subvert those laws by the very agency charged
with their enforcement-the Florida
Department of Environmental Protection
{DEP). Under the rhetorical guise of “common
sense” regulation, compliance based
enforcement and Ecosystem Management,
DEP has systematically gutted wetlands
protections and dismantled its staff of
regulators. The results are striking:

> penalty revenue from wetlands violators
has nose dived yet there is no evidence of
increased compliance with wetland protection
laws;

> criminal referrals of wetlands violations
have virtually ceased while DEP is bending
over backward to “mediate” enforcement
cases—with settlements or consent orders
immunizing future violations, ignoring
ongoing violations or containing recoveries
of pennies on the dollar —or avoid enforcement
altogether;

» a review of wetland dredge and fill
applications reveals very few denials among
asea of approvals—-a regulatory rubber stamp
for development with few conditions, little
mitigation and no analysis of the cumulative
impact of the continued stream of construction
within protected wetlands.

As of July 1, 1997, the public may no longer
be able to track wetland permitting as the
DEP database has been decommissioned.

DEP management, led by Secretary Virginia
Waetherell, has unleashed a torrent of political,
fiscal and legal assaults on their own wetlands
program rules and staff:

> Dispensation- Application of wetland rules
are routinely and illegally set aside by DEP

management in order to accommodate
development. In many instances, DEP staff is

directed to write the justifications for .

inappropriate but politically favored projects.
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improper “package deals,” “pilot projects,”
and “conceptual approvals” are ordered to
paper over contravention of law and
regulation.

» Deregulation- Delegation of wetland
enforcement to water management districts
has effectively eliminated checks on many
projects negatively affecting wetlands. DEP
has also increasingly used sweeping “general
permits” as a means to classify wholesale
habitat destruction as a “minor impact”
unworthy of regulatory review,

» De-emphasis of Enforcement- Despite
protestations to the contrary, DEP has
abandoned more than token enforcement
efforts for wetlands rules. Bringing of
enforcement cases is actively discouraged by
DEP management.

In order to intimidate its own recalcitrant
civil servants who persist in trying to enforce
wetlands laws, DEP has embarked upon a
strategy “ERPanizing” their own wetlands
protection staff. “ERP” stands for
“Environmental Resource Permit,” the state
permit issued for constructing in or altering
surface waters, including wetlands and other
aquatic habitats. The word “ERPanizing” is
used by the authors to convey the severity of
treatment afforded DEP’s wetlands staff, the
implication being that they have been
euthanized by the agency:

» Much of the wetlands staff has been
disbanded through DEP-sponsored budget
cuts;

» Many of the most experienced wetland
regulators have been reassigned to make-
work positions in units like Ecosystem
Management or selectively “cross-trained’ to
waork in areas where they cannot apply their
expertise.

» Political attacks upon the remaining
wetlands staff (including a recent legislative
effort to eliminate 19 named staff positions)
have been compounded by legal attacks in
the form of personal injury suits filed against
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DEP employees by the few developers who are
unhappy with the treatment accorded their
projects. Ratherthan vigorously defending their
employees against these attacks, DEP
management exploits the growing feeling of
expendability of its own employees to signal
that staff simply should not make waves.

AR

The net result is a wetlands enforcement
program that is underfinanced, understaffed
and under constant personal and professional
attack. For Florida’s diminishing wetlands,
the official state policy of “no net loss”does
not reflect the reality of the steady, state
sanctioned paving of paradise.

White Paper
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I1. Setting The Scene

The Importance of Wetlands

Wetlands are at the interface between aquatic
and terrestrial environments. Wetlands are
highly productive in terms of species diversity
and density and are extremely important and
necessary for recharging aquifers, cleansing
water, and controlling foods. Wetlands often
link together and benefit other aquatic habitats,
such as estuaries, which are vital to fisheries and
home to species like the Florida manatee. With-
out wetlands, Florida’s water bodies would suf-
fer greatly, and even more of Florida‘s precious
freshwater supply would needlessly flow out to
sea. Without healthy aquatic grassbeds, both
recreational and commercial fishing in Florida
would be things of the past, and our lives, and
that of many other animals, would be a far cry
from that pictured in the travel brochures. We
all have a stake in protecting Florida’s wetlands
and aquatic habitats. When they are destroyed,
all Floridians lose.

The Demise of Florida’s
Wetlands

Despite theirimmense ecological value, Florida’s
wetlands are rapidly being destroyed. Apart
from the conversion to agriculture, one of the
primary reasons for massive wetland loss is that
it’s generally much cheaper for developers to
acquire and build in wetlands than on existing
uplands. Another reason for wetlands disap-
pearing so rapidly is that builders find it more
aftractive and renumerative to market homes
constructed directly on or near the shoreline.
Between the mid-1970’s and the mid-1980’s,
Florida had a net loss of 260,300 acres of wet-
lands. Almost all of these losses were the result
of the conversion of wetlands to agriculture
{175,100 acres) and urban and other forms of
development (66,000 acres). 9.3 million acres
of Florida’s wetlands have been lost as of 1990.
Currently, natural habitat in Florida is being
destroyed attwice the rate of Brazil’s rainforests.
As a result, Florida today has only about half of
its original wetlands. The other half have been
lost, forever.

Since entering the Union in 1845, Florida’s

economy has in large part been literally builton
encouraging draining and development in wet-

July 1997

lands and along the fragile coastline. From land
give-aways, to railroads, to U.5. Army Corps
of Engineers flood control projects, to federal
flood insurance programs, heavily subsidized
government programs have been transform-
ing Florida’s natural wetlands areas out of
existence.

Prior to massive development and the influx of
people, there was a place near Orlando, the
Merritt Island area (back then known as Mos-
quito County} where one could actually antici-
pate over 100 mosquitos alighting on you in a
single minute. This was a characteristic not
uncommon to other areas of Florida. One
method of making the area more hospitable to
people was implementing a massive mosquito
eradication program, encompassing everything
from draining wetlands and applying pesticides
to the construction of mesquito impoundments.
This was but one more way in which Florida’s
wetlands were carved up and decimated.

Marjory Stoneman Douglas’ classic book on the
Everglades, River of Grass, published in 1947,
marked a turning point for Florida’s wetlands.
For the first time, a public awareness began to
develop as to how important wetlands are to the
tong-term well-being of Florida. (Ironically,
DEP’s headquarters just-happens to be named
after Ms. Douglas.) It has gradually become
clearto Floridians that wetlands are vital to both
the state’s ecological and economic health, and
that government should neither encourage de-
velopment in wetlands, nor ignore the harmful
impacts of construction in wetlands.

Governmental Approaches
to Wetlands

Federal Approach & the
Army Corps of Engineers

Sincethe late 19th century, the U.S. Army Corps
of Engineers (CoE or the Corps) has regulated
the construction or placement of any structures
within the navigable waters of the United States.

When the Federal Water Pollution Control Act

was amended in 1972, it assigned to the Corps
dredge and fill regulatory authority that was
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originally intended for the then fledgling U. S.
Environmental Protection Agency (EPA). But
because the Corps, the federal government’s
premier dredgers and fillers, could be counted
on to give a positive response of approval for
wetland dredge and fill proposals, Congress
relegated the Federal Water Pollution Control
Act's section 404 program of EPA to the Corps.
The 1972 amendments were titled the Clean
Water Act and subsequent amendments have
carried that same title.

Thus, federal reguiation of wetlands develop-
ment is exercised through Section 404 of the
Clean Water Act of 1977 (the most recent revi-
sion), with the Army Corps of Engineers the
primary federal agency responsible for regulat-
ing wetlands development under Section 404.
Section 404 authorizes the Corps to issue or
deny permits for the discharge of dredged or fill
materials into U.S. waters. If the Corps finds a
project to be out of compliance with permit
requirements, they may take enforcement ac-
tion against the violator. Such enforcement
action may include civil, criminal, or adminis-
trative penalties or permitsuspension and revo-
cation sanctions authorized under the Act.

For nearly a quarter century, the Corps of Engi-
neers has grudgingly governed the “regulation”
of dredging and filling our nation’s wetlands
under the Clean Water Act. The Corps did not
disappointits legislative sponsors who gambled
that the Corps would be far less aggressive with
the charge of protecting wetlands than the EPA.
For three years, the Corps administratively in-
terpreted the extent of its wetland dredge and
fill authority to be confined to its Historic Rivers
and Harbors Act jurisdictional limit, that being
the mean {(ordinary) high water line of “navi-
gable waters.” Not until 1975, when environ-
mental litigation forced the Corps to acknowl-
edge otherwise, did the Corps agree to regutate
wetlands above average flood and headwater
elevations. Even then, however, the Corps
sought to delay and diffuse the court-ordered
implementation, by spreading it out over three
more years, spurring presidential intervention
and a myriad of anti-environmental suits and
countersuits.

In Florida, the Corps never shed its mantle of the
reluctant warrior in the fight to preserve wet-
lands. Numerous reports by both private and
governmental agencies have documented the
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systematic non-enforcement by the Corps. The
most recent report is a PEER white paper, Rotten
at the Corps (January 1997), written by current
and former Corpsemployeesin Florida. Among
other things detailed in this earlier PEER report,
itis noted that 99 percent of permits considered
by the Jacksonville District of the Corps {(cover-
ing all of the Florida) are approved. Moreover,
the report documents that the Corps rarely, if
ever, takes enforcement action against develop-
ers for illegal construction without a permit.

As of this writing, acitizen suitfiled by PEER and
local citizen organizations against the Corps
seeking enforcement of the Clean Water Act is
pending in federal court.

State Approach & the
Birth of DEP

For more than a generation, the State of Florida
has made protection of its wetlands an impor-
tant public policy. The State of Florida has
historically not relied upon federal law for pro-
tection of its wetlands, instead relying upon its
own definitions, its own preservation program
and its own, separate permit system.

Because Florida’s government will never have
enough money to preserve all the state’s re-
maining wetlands by directpurchase orthrough
landowner subsidies such as tax breaks, regula-
tion ultimately is the last besthope to protect the
state’s wetlands. Although some state wetlands
regulations were imposed during the 1970s and
1980s, one unfortunate result was to create a
scapegoat of those trying to protect the wet-
lands. When Florida’s economy slowed, envi-
ronmental regulation, particularly regulation
that affected development, became the target of
critics clamoering for development. Florida’s
politicians never let DEP’'s predecessor, the
Department of Environmental Regulation {DER),
go far in protecting wetlands.

Historically, wetlands permitting in Florida was
handled by both DER and four of the five water
management districts (Northwest District ex-
cluded), and in a few cases, by local govern-
ments. Florida’s previous wetlands regulations
{Part VIl of Chapter 403, Florida Statutes and
Chapter 62-312 of the Florida Administrative
Code, which still applies in the Northwest Dis-
trict), were clearly not designed to guarantee
outright protection of wetlands.
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One of the first things addressed in the regula-
tions was exemptions from the rule. Rule 62-
312.050 offered an exemption from the permit-
ting process for 22 distinct and separate ways to
dredge and fill wetlands. The statute specifi-
cally included a gaping exemption for agricul-
tural activities. In addition to exemptions are
allowances for general permits. (To thisday, in
the Northwest Florida Water Management Dis-
trict, which encompasses the entire Florida Pan-
handle, there is no ERP regulation of “isolated”
wetlands by the state atall). Anyonewhodidn’t
fall into one of these “exemption” categories
was required to get a permit. At DER-just as
with the water management districts and the
U.S. Army of Crops of Engineers—however, per-
mits did little to slow down the development of
wetlands.

The “dredge-and-fill” permitting system was
more often than not a system designed to permit
all but the very worst projects. According to
data compiled from DER and the state’s water
management districts, very few applications to
dredge and fill in Florida’s wetlands were not
issued. Forthe most part, projects were simply
allowed to go forward.

For those projects that didn’t get permitted,
“after-the-fact” permits, often in the form of
Consent Orders, were standard operating pro-
cedure, particularly for wealthy landowners,
powerful developers and politically connected
Floridians.

Sometimes conditions were attached to the
agency’s permit authorization, such as require-
ments to pay a pitifully small fine or to provide
“mitigation,” usually in the form of an optimis-
tic plan to “create” new wetlands, somewhere,
somehow. This mitigation generally proved
insufficient, allowing net iosses of wetlands to
occur and more valuable natural wetlands to be
“raplaced” by newly created low areas known
as artificial wetlands. Furthermore, mitigated
wetlands were almost always poorly conceived,
rarely considered non-biological factors such as
recharge potential, and were usually aiso very
poorly monitored. Many “created” wetlands
were simply left to silt up and return to their
natural state.

While the idea of artificially created mitigation
sites may sound good on paper, special environ-
mental conditions are needed for the formation of
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real wetlands, having to do with hydrology, veg-
etation and particular soil characteristics. Early
on, when wetlands creation was in its infancy,
many mistakes were made. Simply removing soil
to bring the substrate to a low enough elevation to
provide standing water (i.e. wet conditions) is
generally not sufficient to support a wetland plant
community. These are dynamic natural commu-
nities which take years to reach stability. Thus, all
the time that existing wetlands were being deci-
mated in exchange for “wetlands-to-be,” overall
net loss of wetlands was occurring. So much for
messing with Mother Nature,

Another type of mitigation pioneered at DER and
still practiced at DEP is “preservation.” The phi-
losophy here is that a section of wetlands can be
obliterated if the rest is spared by placing the
wetland parcel into a “conservation easement.”
By its very nature this approach also results in an
overall netloss. (If you take something away from
a group and do not return anything to the group,
there’s less in the group than when you started). If
the whole wetland is under the “protection” of the
Department, one has to wonder how something
is protected by giving part of it away. Federal
agencies certainly don’t accept this type of “pres-
ervation” as mitigation. -

Qver the years, state sovereign submerged lands
received sporadic extra protection from the then-
Department of Natural Resources {DNR), which
presided overleases and other uses of publicland.
However, DNR generally had difficulty saying
“no” to proposed uses or to taking enforcement
actions-because it answered directly to the Gov-
ernor and the Cabinet, which often approved a
number of politically popular but environmen-
tally destructive projects. During the late 19805
and early 1990s, DNR and the water management
districts simply refused to enforce their regula-
tions, deferring instead to then-DER.,

Prior to 1993 (when DER and DNR merged to
form DEP), the state did little more than sym-
bolically jam the occasional finger of a wet-
lands enforcer into the mostvisible cracks of the
porous regutatory dike, holding back only a
trickle of the development gushing forward in
the state. While some important victories were
won in the cause of wetland and aquatic protec-
tion, these were hard fought and were usually
only in the most obvious of circumstances, and
only then when particularly assertive DER em-

ployees forced the issue.
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III. “ERPanasia” : Presiding Over
Wetland Destruction

If someone wanted to devise'a way to demolish
Florida’s wetland protection program, they
would immediately face a dilemma-Floridians
overwhelmingly want to protect their environ-
ment and, therefore, an overt frontal assault
might be politically difficult. A much wiser
strategy would be to launch a more subtle
attack, perhaps make it appear that the under-
taking was environmentally enlightened and
somehow necessary in the best interest of wet-
lands protection.

Instead of viewing the problem of wetlands
and aquatic destruction as being one of too
little regulation combined with inadeguate
public spending policies, DEP has decided to
pullits regulatory fingers from the dike-leav-
ing only a few bodies in place to give the
appearance that regulation is still in place.
The result has been a systematic undermining
of wetlands protection, disguised by DEP
officials as progress, and sold to frightened
DEP employees as self-preservation.

Accordingly, DEP management’s strategy to
remove regulatory teeth from its program has
been one of neutralizing, or “ERPanizing,”
their own wetlands protection staff. “ERP”
stands for “Environmental Resource Permit,”
the state permit issued for constructing in or
altering surface waters, including wetlands
and other aquatic habitats. The word
“ERPanizing” is used to convey the severity of
treatment afforded DEP’s wetlands staff, the
implication being that many have been
euthanized.

De-escalation

The message Governor Lawton Chiles appeared
to be sending when he appointed former state
legistator Virginia Wetherell to manage the
newly-created DEP (upon the departure of
Carol Browner in 1993 to head the United
States Environmenta! Protection Agency) was
that he wanted to de-escalate the mild offen-
sive Carol Browner had been launching to
improve the protection of Florida’s environ-
ment. Secretary Wetherell and those agency
representatives she thought could be trusted
te advance her new agenda were immedi-
ately sent around the state to conduct a series
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of “Reality Check” workshops.

Department staff were required by upper man-
agement to go and listen to the comments from
the public, but were not allowed to respond.
The employees were told to get a list of com-
plaints (on the little forms provided) and the
citizens’ names, and to respond to their specific
concern at a later time.

There were some unexpected but serendipitous
outcomes from these “Reality Check” work-
shops. Granted, there were some acerbic com-
ments here and there from disgruntled individu-
als, butthe surprising part was the large number
of citizens who said they wanted MORE envi-
ronmental protection. These observationsdidn’t
get much coverage in the Secretary’s final report
onthe workshops. Uppermanagement adopted
the rhetoric that Florida’s citizens do not want
enforcement of environmental regulations de-
spite the contrary experiences of wetlands field
staff. Reality didn’t matter because the rules, as
well as the staff, were now in the process of
being eliminated.

The message that regulations were unpopular
was brought to the district offices by Jeremy
Craft, then-Division Director of the Wetlands
program in Tallahassee. He went to each
district to explain how things were going to
be done. He stated that there was notenough
time and/or manpower to address all the
vielations {at least this was an acknowledg-
ment that violations were occurring). There-
fore, field staff were to start using “common
sense” when addressing (or even identifying)
violations, and “to just let some cases go.”

Staff already knew all too well about “doing
more with less,” so this was not a big surprise.
Even though the Secretary hasthe authority to
prioritize the work of agency employees, the
regulations governing the work of wetlands
staff do not permit field staffers to ignore a
violation onceithas beenidentified. None of
this direction was put in writing, of course,
but staff were being directed to ignore the
very rules their jobs required them to en-
force. In short, under Wetherell’s watch,
DEP staff were expected to vicolate the law.
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The Secretary and her management team re-
peatedly expressed to the publichow important
enforcement was, and that the Department
would not slow its efforts in that regard. That
promise was not kept. During this period,
Division Bureau Chief Mike Ashey was working
on an Operations and Procedures Manual (OPM)
for wetland permitting. Mr. Ashey admonished
that those procedures were to be followed,
period. The development of the OPM, which is
made up of four 3-inch thick binders, took over
a year and a half to complete. Duringthistime,
no efforts were made to produce an enforce-
ment manual.

Internally, staff were sent a mixed message.
On the one hand, a Division Director made a
point of saying, “Forget the rules. Use com-
mon sense.” On the other hand, the Bureau
Chiefis insisting, “Do not read anything into
these projects, simply follow the procedures.”
This left staff in an untenable position. If field
staff used common sense and knowledge from
professional experience to address an issue
outside the rigid framework of the rules, then
that staff person could come under fire for not
following the rules explicitly. [f a staff mem-
ber applies the rules strictly, even realizing
that the rule is not the best solution (environ-
mentally or otherwise), they could likewise
come under fire for not using common sense
and for being inflexible.

Delegation & Deregulation

Secretary Wetherell strongly supported wide-
spread delegation of state wetlands regulatory
authority to the water management districts.
The water management districts are regional
agencies run by unelected boards with heavy
industry representation. These districts are re-
garded as being comparatively weak in enforc-
ing permitting standards and even weaker in
taking enforcement actions to protect wetlands.
Under Secretary Wetherell, delegation agree-
ments were reached in 1994 with the South
Fiorida, Southwest Florida, St. Johns River and
Suwanee River Water Management Districts.

Historically, the Water Management Districts
(WMDs) have done little if any enforcement. |t
is no surprise that the Secretary, with her pro-
development approach, wanted to have the
wetlands section emulate the WMDs. Prior to
the merger, the Department actualty had regu-

i 12

latory oversight of the WMDs. Afterwards, the
WMDs became essentially autonomous, and
DEP has no more point of entry than any other
citizen. In point of fact, the WMDs are not
specifically charged with protecting and pre-
serving the resources of the State. But DEP,
which is, has decided to act as if it is not.

in 1993 Secretary Wetherell actively supported
the repeal of the Warren S. Henderson Wet-
lands Protection Act of 1984 {formerly Part VIII
of Chapter 403, Florida Statutes} and the re-
structuring of state wetlands protection laws to
give wetlands administration authority to water
management districts {Chapter 373, Florida
Statutes). The end resultis that, under the guise
of “efficiency,” many more permits are being
processed by the water management districts,
which despite their largely competent staffs, are
even less well-equipped politically than DEP to
deny permits.

The trend within DEP is to replace regulation
with general permits wherever possible. Gen-
eral permits are written to allow as much devel-
opment as possible while minimizing regula-
tory oversight and omitting opportunities for
mitigation. DEP’s current ERP program now has
a special administrative code chapter (62-341)
devoted to setting forth “noticed general envi-
ronmental resource permits.” Despite the as-
sumption that these projects have “minimal
impacts,” they actually can result in significant
unmitigated wetland and habitat losses. One
increasingly popular general permit defines fill-
ing 4,000 square feet and clearing 6,000 square
feet of “isolated” wetlands as “minor activities.”

For a program founded on concern for the
“cumulative impacts” of wetlands loss, these
general permits are an abdication of scientific,
if not legal, responsibility. And to the flora and
fauna destroyed by these activities, their im-
pacts are certainly not “minor.” Nor is it a
“minor” impactto be livinginan urbanized area
with flooding problems exacerbated by piece-
meal wetlands destruction.

Another disastrous example of deregulation was
the legislature’s effective granting of authority
to mangrove destroyers to regulate themselves.
In 1995, “professional mangrove trimmers” were
given special general permitting authority to
trim mangroves. DEP’s management did noth-
ing to try to prevent this short-sighted law,
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which has resulted in the widespread death of
trees the law itself recognizes as fulfilling “an
important ecological role,” one that
“contribute(s] to the economies of many coastal
counties in the state.”

Recently, under legislative pressure, DEP “cuta
deal” with a prominent campaign contributor
who had “trimmed” the red mangroves from 25-
foot trees down to stumps at four waterfront
homesites. DEP has not taken enforcement
action in order to test this developer’s theory,
one rejected by all mangrove experts, that the
stumps may one day grow back into trees.

Denigration

Perhaps the most effective method for those
determined to dismantle protections for Florida's
wetlands is to denigrate those who are trying to
protect these wetlands. One wetlands enforce-
ment site {Ocie Mills in Santa Rosa County)
received sensationalized national press during
the early 1990s after the violator was impris-
oned on federal wetlands violations. In this
particular instance, enforcement directed at a
purposefully contrived and intentional viola-
tion was portrayed by the news media as the
victimization of an innocent person by an over-
reaching government bureaucracy.

Another wetlands site (the Vatalaro case in
Orange County) spurred a Florida Trend ar-
ticle in 1993 in which state wetlands repre-
sentatives were referred to as “a bunch of
god-damned Gestapo bastards!” Early in the
1995 legislative session, a legislative hearing
was convened to discuss the Vatalaro case.
This case was also a frequent and inflamma-
tory topic at meetings of a property rights task
force established by the Legistature during
the previous legislative session.

Ms._ Vatalaro’s son, who coordinated much of
the development on the subject property, was
the Chief Building inspector for Orange County,
the county where the violation occurred. Curi-
ously, the legislative committee never ques-
tioned his claim that he had no knowledge of
state or county wetlands regulations in force at
the time. It should be noted that the question of
DEP's jurisdiction or the existence of a violation
was never questioned. DEP staff were subjected
to a legislative lambasting precisely because
they had properly enforced the law.
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In DEP, it is a common “joke” with staff in the
wetlands section that they are the “bastard red-
headed stepchildren” of the Departrnent. They
are rarely if everin favor, and regardless of how
well staffers do their jobs, particularly regarding
professionalism and courtesy, someone is al-
ways going to get upset, and some become very
vocal about it. If violators actually faced penal-
ties, advocates of development in wetlands
found and exploited sympathetic “poster chil-
dren,” portrayed as “victims” of “excessive gov-
ernment bureaucracy”, and the myths created
around these events were used to bash govern-
ment bureaucrats.

interestingly, the overwhelming majority of
wetlands violations arise from citizens reports
to authorities, an indication that the public is
concerned and wants protection of natural re-
sources,

By the 1995 legislative session, everyone knew
that it was “open season” on government bu-
reaucrats because even Governor Lawton Chiles
was in on the act. He referred, in the first major
speech of his second term, to the frustrations
and difficulties he encountered in trying to get
a permit for his infamous “cook shack.” Criti-
cizing-government regulation was an easy way
for Governor Chiles to show that not only was
he a “He-coon,” he was also a “he-man.”

Soon after his speech, he demanded, and re-
ceived, the dismantling of much of Florida’s
administrative regulations. These messages were
not lost on Secretary Wetherell’s middle man-
agement and field staff. Bureau chiefs, deputy
general counsels and district supervisors
scrambled to parrot the theme that things were
going to be very different, that regulation was
no longer popular-particularly enforcement-
and that whoever did not get on the “Virginia
[Wetherell] train” was going to get run over by
it. Unfortunately, not all of the environmental
professionals Secretary Wetherell inherited from
the former DER weresufficiently “pliable.” And
they paid the price.

Without an environmental advocate to head
DEP, an inteliectual vacuum was created that
was instantly filled by developer lobbyists. Their
efforts soon bore fruit. One of the worst prop-
erty rights laws in the country, the Bert}. Harris,
Jr. Private Property Rights Protection Act of
1995-advocated by Governor Chiles-passed
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with no opposition from DEP management.
This law {which reaches to all levels of govern-
ment and regulatory areas) effectively froze
DEP’s ability to strengthen environmental pro-
tection, including wetlands protection, by po-
tentially subjecting government to lawsuits and
damages for protecting the environment in the
absence of a “common law nuisance.” DEP
artfully deferred to another state agency, the
Florida Department of Community Affairs, to
voice any environmental concerns, choosing
not to be a player in the shaping of the law’s
anti-environmental language (purportedly to
protect the public’s rights).

Stitl more troubling was what happened in the
closing hours of the 1995 Legislature at the

behest of Secretary Wetherell. Last-minute DEP- -

drafted language was slipped into a bill that
removed career service protection from DEP’s
middle management. This meant that the DEP
supervisors who directly oversee most of the
wetlands and other environmental decisions
could be fired “at will” by Wethereil and her
management team.

Meanwhile, while the state’s remaining dedi-
cated environmental protection employees were
being demonized at the Legislature and at other
public forums, they were also being personally
attacked in private lawsuits for doing their jobs.
Numerous personal lawsuits have been filed
against DEP wetlands protection employees who
were guilty of nothing more than trying in good
faith to enforce state law.

The use of personal injury lawsuits filed against
DEP employees has become common and isthe
favorite tool of one notorious “property
rights”attorney in particular. This attorney filed
one lawsuit against a DEP wetlands employee
personally in the Northwest District, alleging a
multitude of nefarious, conspiratorial and ille-
gal acts. That attorney used virtually the same
document when filing suit against another
wetlands employee in the Central District. In
fact, the complaint filed in the Central Dis-
trict still had the names, language and cir-
cumstances included from the case in the
Northwest District.

Instead of the Department defending itself and
its staff vigorously against these suits, the cases
have languished. The tactic of lawsuits seems to
be working, however, as the Department has

I 14

yet to enforce rules where the original viola-
tions occurred over half a decade ago. Mean-
while, embattled employees are left with law-
suits hanging over their heads. Aside from the
anxiety caused by being sued, those employees
now have their credit history clouded and have
difficulty in obtaining loans, mortgages or refi-
nancing. Thus, for doing their jobs as pre-
scribed by law, they are being punished di-
rectly, while DEP upper management does
nothing.

In another case (FDEP v. Leisa Youel, M.D.)
litigated by the same lawyer, the Office of
General Counsel attorney was directed to “re-
solve the case”-a nice nebulous phrase for
“make it go away.” Even though the individual
(an orthopaedic surgeon) knew prior to pur-
chase of the property that the lot was a wetland
{Flood Zone A on Federal Emergency Manage-
ment Administration maps, used for insurance
purposes), she placed fill there anyway without
a permit from DEP. The violation occurred in
1991, and the first shovel of unpermitted fill has
yetto be removed, even though the Department
executed a Notice of Violation and Final Order
in the case.

The first lawsuit in this case filed against DEP
staff personally was dropped after nearly a year,
with nothing having been done by either side.
No meetings, no depositions, no discovery, no
nothing. Those complaints were dropped, and
new litigation was then filed against DEP em-
ployees, citing violations or infractions of other
laws. The posture of DEP again has been to sit
back and waitfor matters to be “resolved” while
Department staff are left twisting in the wind. If
the current trend continues, the cases will be
resolved all right-through attrition-since the
litigation seems to be lasting longer than the
average tenure of a Department employee.

The Department contends that enforcement of
the Final Order is included in its countersuit
against Youel. This would be marvelous if the
Department was acting upon that lawsuit. Mean-
while, more than six years after the initial viola-
tion, nothing has been done. It should also be
nofed that a significant portion of the Pollution
Recovery Trust Fund money allocated to the
Central District for one fiscal year was spent
addressing flooding problems for the Little
Wekiva River, an Outstanding Florida Water.
The subdivision where the violation occurred
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