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About PEER

Public Employees for Environmental Respon-
sibility (PEER) is an association of resource
managers, scientists, biologists, law en-
forcement officials and other government
professionals committed to upholding the
public trust through responsible manage-
ment of the nation’s environment and natu-
ral resources.

PEER advocates sustainable manage-
ment of public resources, promotes en-
farcement of environmental protection laws,
and seeks to be a catalyst for supporting
professional integrity and promoting envi-
ronmental ethics in government agencies.

PEER provides public employees com-
mitted to ecologically responsible manage-
ment with a credible voice for expressing
their concerns.

PEER’s objectives are to:

1. Organize a strong base of support among
employees with local, state and federal
resource management agencies;

2. Inform the administration, Congress,
state officials, the media and the public
about substantive issues of concern to
PEER members;

3. Defend and strengthen the legal rights of
public employees who speak out about
issues of environmental management; and

4. Monitor land management and environ-
mental protection agencies.

PEER recognizes theinvaluable role that
government employees play as defenders
of the environment and stewards of our
natural resources. PEER supports resource
professionals who advocate environmental
protection in a responsible, professional.
manner.

For more information about PEER
and other White Papers that cover a variety of issues, contact:

Public Employees for Environmental Responsibility
East Coast: 2001 S Street, N.W., Suite 570
Washington, D.C. 20009-1125
Phone: (202) 265-PEER
Fax: (202) 265-4192

Woest Coast: PO Box 30

Hood River, OR 97031

Phone: (541) 387-4781
Fax: (641) 387-4783

E-Mazil: info@peer.org
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Rotten at the Corps

About This Report

This PEER white paper documents the system-
atic and deliberate dereliction of duty by the
Army Corps of Engineers in protecting the
wetlands of South Florida from unlawful de-
struction. This is a story not only of an
agency willfully refusing to enforce the law
but of an agency punishing members of its
staff who are doing no more than the job they
were trained and hired to do.

This white paper was prepared by current and
former employees of the Corps based out of
the Jacksonville District. The cases reviewed
reflect their personal experience.

This report was reviewed by a committee of
current and former Corps employees based in
other districts. PEER wishes to thank these
dedicated professionals for volunteering their
time and expertise.

The authors of this report remain anonymous
in order to avoid any further retaliation by the

January 1997

Army Corps of Engineers as well as by private
developers and public agencies whose
projects have been facilitated by the Corp’s
failure to enforce wetlands protection stat-
utes. Moreover, both the authors and PEER
firmly believe that the record of the Corps in
South Florida should stand on its own with-
out protective distractions or obfuscation.

Some of the cases described in this white
paper are also the subject of a citizen suit
filed by PEER and local citizen organizations
against the Army Corps of Engineers seeking
enforcement of the Clean Water Act.

PEER is proud to serve conscientious public
employees who have dedicated their careers
to faithful execution of the taws that protect
our natural resources.

jeff Debonis
PEER Executive Director
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Rotten at the Corps

I. Executive Summary

According to its own employees, the Army
Corps of Engineers is presiding over the
destruction of the ecosystem of the Florida Keys.
Through a deliberate and thoroughgoing policy
of non-enforcement of federal wetlands
protections, the Corps is allowing hundreds of
itlegal construction projects to go forward. The
cumulative consequences of this illegal but
permitted development is the piecemeal loss of
irreptaceable habitats of threatened and
endangered wildiife unigue to the Keys.

By implementing a policy of applicant advocacy,
termed “plausible issuability,” in which all
doubts are resolved in favor of construction, the
Corps has become a rubber stamp of approval
for despoilage of critical wetlands. Ninety-nine
percent of permits considered by the Jacksonville
District of the Corps are approved. Even in
cases in which construction proceeded illegally
without a permit or without a permit application,
the Corps in South Florida still turns the other
way, often issuing after-the-fact permits in order
to legitimize violations.

The Corps own technical staff confirm that the
Corps in South Florida:

* ignores repeat offenders. ~Usually, the maore
blatant the offense, the more accommeodating
is the Corps response.

s dodges takingjurisdictional responsibility for
construction projects if it can at all avoid it.
The Corps has created a welter of internal
policy exceptions, categorical exemptions,
enforcement guidelines and Nationwide
Permits which it uses to evade its statutory
duty to protect wetlands.

* winks at fictional promises of mitigation as a
condition of permit approval. Usually the
applicant will agree to create new wetlands
in an amount of acreage equal to that
destroyed by the construction project. This
compensation scheme allows the Corps to
claim that there has been no net destruction
of wetlands when, in fact, the mitigation
project has never been started, let alone
completed. The few completed mitigation
projects have not been successful in replacing
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the wetland ecological values which have
already been lost.

Earlier reports by the General Accounting
Office (GAQ) in 1988 and The Wilderness
Society in 1992 which documented these
same abuses by the Corps elicited vows of
reform fraom the Corps but no steps in that
direction.

If anything, the internal atmosphere toward
reform within the Corps has worsened
dramatically in that time. Permit files
maintained by the Corps have been
systematically purged of dissenting views,
critical evaluations or adverse findings from
Corps staff. Often such dissonant internal
memoranda are placed in separate “set aside”
files and shielded from public review. Corps
staff who author critical memos or attempt to
enforce wetland protections are themselves
the objects of harassment, isolation and
professional estrangement.

Federa! resource agencies, such as the
Environmental Protection Agency and the U.S.
Fish & Wildlife Service, can effectiveiy veto
or force further review of Corps permitting
decisions but are bullied out of intervening
by the combined forces of the Corps and the
developer. As aresult, Corps permit decisions
are not commonly challenged either internally
or externally.

This white paper traces the Corps’
uncomfortable twenty year history as an
environmental regulatory agency and explains
how the agency’s internal dynamics militate
against tough enforcement of wetlands
protections. The Corps’ performance in South
Florida, and particularly in the Keys, is
documented from ground fevel and aerial
views by current and former agency
employees.

Several of the more recentegregious decisions
made by the Corps in the Keys are the subject
of a citizen suit brought by PEER asking the
federal courts to force the Corps to abandon
its posture of non-enforcement of the wetland
provisions of the Clean Water Act.
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FLORIDA KEYS OF MEMORY. The Keys as they used to look
before rampant development—clean water, vibrant seagrass beds
and white sands set in a heailthy and proeductive marine environment.
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Rotten at the Corps

II. Wetlands Protection:
The Unwelcome Burden

“I believe this should be our national
goal—no net loss of wetlands. We can’t
afford to lose the half of America’s wet-
lands that still remains.”

—President George Bush in a June 6, 1989
speech before a Ducks Unlimited symposium

Wetlands, which include swamps, bogs,
marshes, estuaries and similar areas, have for
much of this country’s history been considered
watery wastelands which should be filled or
drained in order to become useful. In recent
decades, however, the vital ecological role of
wetlands has been recognized. With that recog-
nition came legal protections that are an inte-
gral part of the Clean Water Act (CWA). The
clear policy behind the CWA's protection of
wetlands can be found in the Act’s preamble (33
U.S.C. 1251 (ap:

of pollutants into navigable waters be elimi-
nated by 1985..."

Since the discharge of fill into wetlands was
defined as a form of pollution, this “zero dis-
charge” by 1985 goal extended to dredge and
fill from and on wetlands. It is now more than
a decade since that goal has been eclipsed by
inaction.

The Corps & the Clean Water Act

Since the late 19th century, the U.S. Army Corps
of Engineers {CoE or the Corps) has regulated
the construction or placement of any structures
within the navigable waters of the United States.

When the Federal Water Pollution Control Act
was amended in 1972, it assigned to the Corps
dredge and fill regulatory authority that was
originaily intended for the then fledgling U. 5.

Environmental Protec-

tion Agency (EPA). But
because the Corps, the
federal government’s
premier dredgers and
fillers, could be
counted on to give a
positive response of
-approval for wetland
dredge and fill propos-
als, Congress relegated
the Federal Water Pol-
lution Control Act’s
section 404 program of
£PA to the Corps. The
1972 amendments
were titled the Clean
Woater Act and subse-
quent amendments
have carried that same
title.

water to maintain its ecological balance.

RIVER OF GRASS. The Everglades requires slow flowing clean

Thus, federal regula-
tion of wetlands devel-
opment is exercised

The objective of this chapter is to restore and
maintain the chemical, physical, and biological
integrity of the Nation’s waters. In order to
achieve this objective it is hereby declared
that...(1) itis the national goal that the discharge
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through Section 404 of
the Clean Water Act of 1977 (the most recent
revision), with the Army Corps of Engineers the
primary federal agency responsible for regulat-
ing wetlands development under Section 404.
Section 404 authorizes the Corps to issue or
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deny permits for the discharge of dredged or fill
materials into U.S. waters. If :nie Corps finds a
project to be out of complia..ce with permit
requirements, they may take enforcement ac-
tion against the violator. Such enforcement
action may include civil, criminal, or adminis-
trative penalties or permit suspension and revo-
cation sanctions authorized under the Act.

The Section 404 regulatory program is com-
posed of two basic elements—permitting and
enforcement. Permits are issued to authorize
discharges of dredged and fill materials into
waters of the United States, including lakes,
rivers, streams as well as wetlands. Corps
regulations state that the discharge of
dredged material includes both the deposi-
tion of material on specified discharge sites
located in waters of the United States as well
as the runoff or overflow from a contained
dredged material disposal area. Fill mate-
rial, according to Corps regulations, includes
any material used primarily for replacing an
aguatic area with dry land or changing the
bottom elevation of a body of water. Subse-
quent to permit issuance, Section 404 re-
quires that permits be enforced and autho-
rizes the use of civil and criminal penalties
for failing to adhere to permit requirements.

Reluctant Warriors

For nearly a quarter century, the Corps of
Engineers has grudgingly governed the “regu-
lation” of dredging and filling our nation’s
wetlands under the Clean Water Act. Inthe
beginning, it was difficult to get the slow-
moving Corps bureaucracy to adopt its new
charge. Now, after turning the concept of
“regulating” wetlands on its head, it's nearly
impossible to get the agency to stop.

%

Even then, however, the Corps sought to delay
and diffuse the court-ordered implementation,
by spreading it out over three more years, spur-
ring presidentiai intervention and a myriad of
anti-environmental suits and countersuits.

The Corps then set out to reinterpret the defini-
tion of wetlands and aim its “regulatory” efforts
toward assisting the dredging and filling of
wetlands, despite the plain meaning of the law
andthe growing body of judicial interpretations
to the contrary.

: v . .. L AL,
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The Corps did not disappoint its legislative
sponsors who gambled that the Corps would

THE CORPS IN INACTION. Illegal “dream

be far less aggressive with the charge of house” being built in wetlands.

protecting wetlands than the EPA. For three
vears, the Corps administratively interpreted
the extent of its wetland dredge and fill author-
ity to be confined to its Historic Rivers and
Harbors Act jurisdictional limit, that being the
mean (ordinary) high water line of “navigable
waters.” Not until 1975, when environmental
litigation forced the Corps to acknowledge oth-
erwise, did the Corps agree to regulate wetlands
above average flood and headwater elevations.

AR

One case in point that has haunted the Corps to
this day involved residential housing. Under
Section 404 guidelines, if a fill proposal is not
water-dependent (that is, does not have to be
located in waters/wetlands in order to fulfill its
basic purpose—like a pier or marina, and if there
are practicable (that is upland) alternatives, the
permit application must be denied. Early in its
CWA history, having been forced to decide the
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issue of a hous-
ing project’s wa-
ter-dependency
in the case of the
Marco Island de-
velopment in
fFlorida, the Corps
correctly decided
that residential
housing was not
dependent upon
iocation in wet-
lands to fulfill its
basic purpose.
But despite this
posture, the
Corps has contin-
ued to authorize
countless indi- - I

vidual and devel- BEKIN
opmental resi-

G EGGS TO MAKE AN OMELET. Although this
construction debris will be removed, the damage is done.

’ ; S . ;
. . L B 13

dential fills in
wetlands throughout the nation (instead of de-
nying them outright as its regulations intend and
the courts have decided), for more than 20
years.

Only very recently, and then only under the
threat of litigation has the Corps agreed to
substantially narrow its policy of uniformiy ap-
proving residential projects.

Another example of the Corp’s creative reluc-
tance to enforce the law emerged from a case
arising out of its Jacksonville district. When
decided, this case determined that dragiine drip-
pings were a regulated discharge of dredged or
fill pollution. Despite no appeal of the case, the
Corps unilaterally decided to consider the
“drippings”(i.e, materials dripping from earth
moving equipment over, across or through wet-
lands) as de minimis {minimal} and refused to
regulate, even within the jacksonville district,
where it had “won” the case. As a result, if
dredgers hauled away a majority of the non-
dripping spoil from drainage excavations, they
could convert vast tracts of wetlands into up-
lands, and then fill them as non-wetlands at heir
future convenience.

Similarly, but on a vaster scale, in the Avoyelles
Sportsman’s League case out of Louisiana, the
Corps lost a decision by saying that cut bottom
land (wetland) hardwood forest vegetation was
not fill, when actually it was, as determined by
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the court. Because it did not want to acknowl-
edge and regulate downed vegetation as wet-
land fill, the Corps decided to comply with the
court decision only in the area of the Circuit
Court of Appeals covering Louisiana, but no-
where else in the nation.

Plausible Issuability

The Corps has literally thousands of loopholes
honeycombed into its laws, regulations, poli-
cies, guidance, definitions and procedures that
contribute to a practice called “plausible
issuability.” Plausible issuability employs poli-
cies and procedures so tortuous and obtuse to
the genera! public that they are unfathomable
often to its own regulatory employees, requir-
ing constant retraining exercises. These loop-
holes include (but are not limited to} congres-
sional exemptions (mining/forestry, road fills,
etc.), categorical exclusions (for federal or fed-
erally funded agency/projects), letters of per-
mission, general permits, advance identifica-
tion projects, Nationwide Permits (such as Na-
tionwide Permit 29 for residences) and finally,
simply not asserting authority at all.

These self-declared loopholes give the Corps
plenty of leeway to side with any applicant
{who are often also violators) by issuing any
permit, often after-the-fact. In other cases, the
Corps will conveniently circumvent the prob-
lem altogether by refusing to assert its authority
inthe firstplace. The Corps can dothis because,
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contrary to its own laws and regulations, the
agency operates under an internal policy of
applicant advocacy embodied by the unwrit-
ten understanding, “when in doubt, don’t
regulate.” Such a policy confuses the issue to
such a degree that effectively pursuing en-
forcement becomes infeasible, in that suffi-
cient doubt exists to create the pretext for
affirmative authorization, allowing the per-
mit to be plausibly issued.

Past is Prologue

In 1988, the General Accounting Office (GAQ)
issued a report entitled Wetlands; The Corps

of Engineers Administration of the Seclion
404 Program which examined five Corps

districts including the Jacksonville district.
That report criticized the Corps for improperly
narrow delineation of wetlands and refusal to

assess cumulative impacts of its issuance-

policies. The Corps was further accused of
undue reliance upon the applicant’s
representations of a project’'s water-
dependency, and the availability of
practicabie alternatives.

GAO also detailed a devastating picture, of
Corps non-enforcement, finding that the CoE:

¢ did not usually detect unauthorized dredge

AR

and fill and generally failed to investigate
discovered instances of suspicious filling;

* did not inspect permits for compliance
with permit conditions;

» reveked or suspended few, if any, permits
for violations;

+ used “administrative” rather than civil or
criminal remedies in cases of serious vio-
lations. Even the records of the adminis-
trative enforcement were cited as spotty.
GAOQ found that the most likely outcome
for a violator was the issuance of an after-
the-fact permit.

In 1992, The Wilderness Society conducted
an update of the GAQO review { Federal Wet-

lands Regulation in the Florida Keys: Net
Losses in a Special Place) and found that
nothing had changed:

“Qur review indicates that program deficien-
cies identified in the General Accounting
Office’s 1988 national report on administra-
tion of the Section 404 program continue in
the Keys.”

PEER’sreview indicates that littie has changed
since 1992.
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