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About PEER

Public Employees for Envirohnmental Re-
sponsibility (PEER) is an association of
resource managers, scientists, biologists,
law enforcement officials and other gov-
ernment professionals committed to up-
holding the public trust through respon-
sible management of the nation’s envi-
ronment and natural resources.

PEER advocates sustainable manage-
ment of public resources, promotes en-
forcement of environmental protection
laws, and seeks to be a catalyst for
supporting professional integrity and pro-
moting environmental ethics in govern-
ment agencies.

PEER provides public empiloyees com-
mitted to ecologically responsible man-
agement with a credibie voice for ex-
pressing their concerns.

PEER’'s objectives are to:

1. Organize a strong base of support among
employees with local, state and federal
resource management agencies;

2. Inform policymakers and the public about
substantive issues of concern to PEER
members;

3. Defend and strengthen the legal rights
of public employees who speak out

about issues of environmental
management; and
4, Monitor land management and

environmental protection agencies.

PEER recognizes the invaluable role
that government employees play as
defenders of the environment and
stewards of our natural resources. PEER
supports resource professionals who
advocate environmental protection in a
responsible, professional manner.

For more information about PEER
and other White Papers that cover a variety of issues, contact:

Public Employees for Environmental Responsibility
2001 S Street, N.W., Suite 570
Washington, D.C. 20009-1125

Phone: {202) 265-PEER
Fax: (202) 265-4192

E-Mail: info@peer.org

Website: http://www.peer.org
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War of Attrition

About This Report

This PEER white paper documents the
Department of Interior’s practice of
consistently overruling the recommendations
of its own scientists to list species as
threatened or endangered under the
Endangered Species Act (ESA). This posture
is part of a deliberate campaign by the highest
officials in the Department of Interior to
frustrate the implementation of ESA.

The Department of Interior has decided to
stall needed species protection measures until
it can secure Congressional approval of a
reauthorization bill which would greatly
weaken the Act and allow the Department to
use prospective “conservation agreements”
with states—an arrangement commonly
derided as “a lick and a promise”—as a legal
barrier against lawsuits seeking to force listing
decisions or designation of critical habitat.

War of Attrition lays out Interior’s self-
imposed moratorium on ESA listing activity.
1t profiles a sampling of representative cases
in which the science of species and habitat
protection developed by the agency’s own
scientists has been undermined by the politics
of agency leaders.

This report is the fourth in a series of reports
detailing the failure of the Department of
Interior to implement the letter as well as the
spirit of the Endangered Species Act: Grizzly
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Science describes the experiences of more
than a dozen federal and state biologists
working within the Greater Yellowstone
Ecosystem who have been trapped in the
conflict between the practice of wildlife
biology and the political pressure emanating
from their resource agencies to declare the
grizzly bear a “recovered” species despite all
evidence to the contrary. Noah’s Ark is
Leaking, written by scientists within the U.S.
Fish & Wildlife Service (LUSFWS), documents
the almost complete abandonment of
international ESA protections by the
Department of Interior and the resulting
detriment to global biodiversity. inTarnished
Trophies, USFWS specialists spell out the
role played by the Department of Interior in
facilitating trophy hunting of foreign
threatened and endangered species.

This white paper could not have been
completed without the research and hard
work of Wiley Sawyer of the New York
University Law School and Teresa Berwick of
the Georgetown University Law Center,

PEER is proud to serve conscientious public
employees who have dedicated their careers
to faithful execution of the laws protecting
this country’s and this planet’s natural
resources.

Jeffrey Ruch

PEER Executive Director
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War of Attrition

I. Executive Summary

The Department of Interior and its Fish & Wild-
life Service (USFWS) have suspended enforce-
ment of the Endangered Species Act, systemati-
cally refusing to list new species despite the
findings of their own scientists.  This white
paper profiles a representative sampling of cases
where the listing recommendations of USFWS
biologists were reversed by Interior for non-
biological reasons, in clear violation of law.

While proclaiming concern for endangered spe-
cies, the Department of Interior has quietly
lobbied Congress to restrict funding for Endan-
gered Species Act {ESA) listing activities. With-
out listing, wildlife are vulnerable to continued
habitat destruction, poaching and trafficking in
their parts and products. At the Department’s
urging, Congress has capped ESA funding at
levels which Interior admits are inadequate.

Blaming these secretly self-imposed budgetary
limitations, USFWS has ceased review of almost
all new listing petitions yet is spending millions
of dollars to fight lawsuits brought by environ-
mental groups to force listing.

Citing the work of USFWS’s own biologists,
environmental groups are winning lawsuits to
force Interior to list endangered and threatened
species,

More than twenty species have recently been
listed pursuant to court order. The status of
nearly 300 domestic species is now the subject
of pending litigation while notices of intent to
sue have been filed on behalf of another 150
species.

Unfortunately, this species by species legal
trench warfare being waged by small non-profit
groups against the government cannot progress
quickly enough to slow the march of many
species toward extinction. In effect, the Depart-
ment of interior is waging a legal war of attrition
against unprotected wildlife.

Fearing a political backlash from development
interests, state governments and influential Con-
gressional delegations, Clinton Administration
officials are blocking new listing recommenda-
tions from their own scientists:
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» One case profiled in War of Attrition is
the lowly Barton Springs salamander, a small
amphibian found only at one place on earth~
Barton Springs in the City of Austin, Texas.
Contrary to the USFWS paosition that the sala-
mander was a “top priority for listing,” Inte-
rior Secretary Bruce Babbitt overruled the
agency because of the politically sensitive
nature of the case.

To justify his action Secretary Babbitt entered
into a Conservation Agreement with the State
of Texas. Despite the state’s abysmal track
record, Babbitt declared that the agreement
would be “sufficient to reduce the risks to the
salamander.” The U.S. District Court found
that Babbitt's decision was “arbitrary and
capricious,” noting that the “Secretary can-
not use promises of proposed future actions
as an excuse for not making a determination
based on the existing record.”

4 Notwithstanding the outcome of the Barton
Springs salamander battle, Interior has taken
almost the identical stance in refusing to list the
Arkansas Rjvershiner, asmall minnow-like fish.
Once again, Interior wants to rely on a Consent
Agreement with the State of Texas, which, among
its other failures, has, according to its own
scientists, manipulated population datain order
to make the shiner population appear mare
numerous. The responsible state agency, the
Texas Parks & Wildlife Department, describes
itself as the “strongest ally” of agribusiness in
the fight to prevent the listing of the shiner as an
endangered species.

» This refusal to list is by no means confined
to the Southwest. A federal district court, in
a suit brought by the Defenders of Wildlife,
ruled that the USFWS Director, by refusing to
list the Canada lynx, was ignoring the “over-
whelming consensus among the [agency’s]
biologists...that the lynx must be listed.” The
court faulted the “glaringly faulty factual pre-
mises” used by USFWS to avoid listing, pre-
mises which were “contradicted by the entire
Administrative Record.”

War of Attrition recounts the elaborate legal
gymnastics employed by USFWS to deny en-
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dangered species protection to the northern
goshawk and focuses on the recent efforts of
agency officials to avoid listing despite a string
of adverse court rulings. Another case of endan-
gered species malpractice by the USFWS in-
volves the Alexander Archipelago wolf which,
despite unanimous listing recommendation of
agency biologists, is the subject of a protracted
legal battle with recalcitrant agency officials.
The same pattern of legal malfeasance is seen in
other cases profiled in the report.

Secretary Babbitt has recently endorsed Endan-
gered Species Act reauthorization legislation
authored by Senator Dirk Kemptharne (R-idaho)
which will, among other things, legitimize the
use of speculative conservation agreements with
state and local agencies as an alternative to

AR

invoking the protections of the Act. Secretary
Babbitt is blocking new listings and prolonging
legal resistance to listing litigation in order to
buy enough time to win legislative relief. Asa
consequence, today, the greatestbarrierto imple-
mentation of the Endangered Species Act is
Bruce Babbitt.

While all of this legal and political maneuvering
continues, little is accomplished by way of
recovery efforts for animals in jeopardy. On
September 19, 1997, the USFWS deleted five
species from the list of “candidates” for listing as
threatened or endangered. The reason for the
action isthatthe five species, which had been in
candidate status for years without any steps
taken toward listing, had gone extinct in the
meantime.
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II. The Self-imposed Listing

Moratorium

The Republican-controlled 104" Congress, as
part of the FY 1996 Omnibus Appropriations
bill, imposed a thirteen month long
moratorium on additions to the endangered
species list. During the moratorium, officials
of the Clinton Administration warned that
hundreds of species faced extinction if the
listing prohibition was not lifted. After the
moratorium ended in mid-1996, Interior
officials argued that the Congressionally
imposed delays had aggravated an already
large backlog of listing decisions.

These officials repeatedly testified that USFWS
lacked the funding to process decisions for
even those 150 species previously declared
by the agency to be candidates for listing due
to their deteriorating status and acknowledged
need for protection, let alone the hundreds of
other species being proposed for listing by
environmental organizations.

Despite these pleas for resources to address
the plight of species in jeopardy, the Clinton
Administration requested less money in FY
1997 for USFWS listing activities{which
includes delisting and designation of critial
habitat) than they had requested for the
previous fiscal year-$7.483 million versus
$8.157 million. Congress responded by
appropriating only $5 million for FY 1997,

Interior officials insisted that the $5 million
apprapriation was insufficient to allow USFWS
to meet its listing responsibilities under ESA.
USFWS pointed to a lack of funding as the
reason it could not act on listing petitions.
Administration lawyers also used the shortage
of available funding as an argument in litigation
to counter environmental groups who were
seeking to force listing decisions through the
courts.

For the FY 1998 budget, the Clinton
Administration requested even less money than
the previous year, $5.190 million, only slightly
morethan the amount Congress had appropriated
in FY 1997. To put this request in context, the
Bush Administration requested $10.175 million
for listing activities in FY 1992— an amount
aimost double the FY 1998 Clinton request.
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Meanwhile, John Leshy, the Solicitor General
of the Department of interior, had approached
Republican appropriators to lobby for the
inclusion of spending cap language on the
ESA listing line item. The Leshy cap prohibits
the Department of Interior from spending any
additional funds from other line items, or
from the Secretary’s discretionary accounts,
on the listing program.

Surprisingly, this “hard” cap proved to be a
hard sell. Reportedly Secretary Babbitt himself
had to personally call skeptical Republican
members to explain why he wanted to
legislatively limit his own administrative
flexibility. The Leshy language was approved
in the House but was not acted upon in the
Senate. The Conference Committee on
Interior Appropriations adopted the language,
noting in its committee report:

“As requested by the Department of Interior,
the managers [the members designated to
handle that particular portion of the bill]
reluctantly agreed to limit statutorily the funds
for the endangered species listing program.”

The Clinton Administration wanied to make
sure its own hands were securely tied as part
of a larger legal strategy. Facing an armada of
lawsuits demanding listing of hundreds of
species [see Chapter V] and anticipating a
steady diet of litigation defeats, Secretary
Babbitt hoped to block the realization of
judicially ordered relief by contending that it
was absolutely forbidden from spending more
than $5.190 million on all listing activities.
Thus, no matter how many listing decisions
the courts ordered the Clinton Administration
to make, the Leshy language would guarantee
that new listings could continue at no faster
than a glacial pace.

The slow pace of recent listing decisions
following the lifting of the Congressional
moratorium had finally begun to draw even
Republican critics. Senator John Chafee (R-
Rhode Island), Chairman of the Senate
Committee on Environment and Public Works,
wrote to Secretary Babbitt on October 3,
1996 to express “strong cancern about what
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appear to be politically motivated moratorium ended and that most, if not
administrative delays in the listing of species all, of those listings were under court
under the Endangered Species Act.” Senator order.”

Chafee noted:
Senator Chafee’s concern that election year

“While | recognize that listing decisions politics explained the Clinton
can be controversial, the law directs that Administration’s self-imposed moratorium
listings must be based on science, not proved groundless because the delays in
politics. It is my understanding that few listings continued past the election and persist
species have been listed since the today.

Endangered Species Listing Program
Presidential Budget Requests
10.175

Bush {1932) I Clinton (1994} ‘ Clinton (1998} ‘ Clinton {1998)

Fiscal Year Presidential Budget Requests (millions)
ESA Listing Program Only

The Proof is in the Pudding. The Clinton Administration listing budgetis little more
than half that of the pre-election Bush Administration.

Credit:
Earth justice Legal Defense Fund
Contact: Heather Weiner (202) 667-4500
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ITI. Microcosms Of Malfeasance

Barton Springs Salamander

The Barton Springs salamander is a small,
unusual amphibian. Instead of trading life
underwater for life on land, as most amphib-
ians do, it retains its bright red external gills
and spends its entire life in the water. This
unique salamander is found naturaliy in only
one place in the world Barton Springs in the
City of Austin’s Zilker Park.

Because the salamander is isolated and de-
pends on a constant supply of clean, flowing
water from Barton Springs to survive and
reproduce, it is especially vulnerable to wa-
ter pollution. indeed, toxic substances can
easily be absorbed by the salamander’s eggs
and larvae, as well as through the adults’
semi-permeable skin. Neitherthe salamander,
nor the amphipods it eats can survive in
contaminated water. Unfortunately, attempts
to breed the salamander in captivity have
failed, probably because of the animals’ sen-
sitivity to environmental stress.

Impact of Urban Development

In recent years, unchecked urban develop-
ment has jeopardized the survival of the
Barton Springs salamander by contaminating
and removing water from the Springs. The
salamander’s plight has become even more
urgent as a result of the ongoing drought in
Central Texas. In 1946, the salamander was
reportedly “abundant” in the Barton Springs
Pool, and in the 1970s, “dozens or hundreds”
of salamanders were observed in the adjacent
Eliza Pool.

By 1996, however, the number had plum-
meted to a yearly range of 3 to 45 sala-
manders for the Barton Springs Pool, and O to
28 for the Eliza Pool.

Forthese reasons, Lisa O’'Donneil, a biologist
with the Southwest Regional Office of the
U.S. Fish and Wildiife Service (USFWS) iden-
tified the Barton Springs salamander as the
most endangered among species *deemed to
face imminent, high magnitude threats” in
the southwestern states, and made the sala-
mander a “top priority for listing.” O’Donnell
informed her supervisors that the following
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Taking a Dive. Court said that politics, not
law, governed Babbitt's decision to block
listing for the Barton Springs salamander.

urban activities seriously jeopardized the
Barton Springs salamander:

W discharges or dumping of chemicals

® new developments that degrade water
guality and quantity

@ highway and roadway construction
projects

B water withdrawa! from the sources con-
tributing to the Springs

W  water withdrawal from the Barton Springs
aquifer itself

B introduction of non-native species

B destruction or alteration of the Spring’s
caves and other land formations

Inadequate Protection from
Texas Agencies

Lisa O’Donnell faults Governor Bush and the
Texas state agencies for consistently failing to
take any steps to protect the salamander and
for siding with industrial and development
interests. O'Donnell evaluated and reported
the inadequacy of state efforts in 1994, She
warned her superiors at USFWS about the
failure of the Texas Parks and Wildlife De-
partment to list the salamander on the State’s
endangered species list, the ineffectiveness
of Texas’ water quality rules, the absence of
regulation of hazardous material transporta-
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tion across Barton Springs, the absence of
any binding commitment or incentive for the
City of Austin to protect the salamander, and
the absence of regulatory authority over the
Springs in general.

Since she observed no improvement in state
actions between 1994 and 1997, Lisa
O’Donnell expressed grave doubt about rely-
ing on these state agencies to protect the
salamander in the future, in a memorandum
to her supervisor, she said that based on the
“...actions (or inactions) made by State agen-
cies [Texas Natural Resource Conservation
Commission (TNRCC), Texas Department of
Transportation (TDOT), Texas Parks and Wild-
life Department (TPWD)] during the last
couple of years, | just can’t bring myself to
acknowledge beneficial measures taken to
protect the Barton Springs watershed that
don’t exist.”

Political Opposition to
Salamander Listing Prevails

As political pressure intensified, Bruce Bab-
bitt, Secretary of the U.5. Department of the
interior, which oversees the Fish and Wildlife
Service, stepped into the decision-making
process. Secretary Babbitt was immediately
bombarded by those who opposed listing the
salamander as an endangered species. De-
velopers threatened to sue if the salamander
was listed as endangered. Governor Bush
wrote Babbitt a letter conveying “deep con-
cerns” because the listing might inhibit the
use of private property.

Even Babbitt's Deputy Chief of Staff, Susan
Rieff, sent an e-mail describing the listing of
the salamander as a “hot issue.” As a result,
the summary of the withdrawal decision states
that the issue was “sensitive politically among
the State and local agencies” and that “in-
tense opposition” had been expressed by “the
State, the City of Dripping Springs, certain
Congressional representatives, and developer
interests.”

Although the Endangered Species Actof 1973
required the Secretary to disregard politics
and to make listing decisions based solely on
the best scientific and commercial data avail-
able, Babbitt ignored the warnings of Lisa
O’Donnell and other USFWS biologists, and
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withdrew the proposed rule to list the Barton
Springs salamander as endangered, To justify
his action, Secretary Babbitt relied on a Con-
servation Agreement in which several Texas
agencies promised to “...expedite deveiop-
ing and implementing conservation measures
needed for the species....” Despite Texas’
unimpressive track record, he felt these prom-
ises would be “sufficient to reduce the risks to
the salamander.”

The Fish and Wildlife Service redrafted the
final rule in accordance with Babbitt's deci-
sion. In the process, USFWS superiors de-
leted many key pages O’Donnell had written
describing threats to the Barton Springs sala-
mander. USFWS also avoided references to
industrial and deveiopment activities, such
as “infiltration of ‘bad water’” and “Federal
and Federally-funded roadway projects.” In
addition, USFWS failed to mention the his-
tory of inadequate protection offered by Texas
agencies. Finally, USFWS removed
Q’Donnell’s recommendation that theusual
thirty-day delay be waived so that the
implementation of protective measures could
begin immediately.

District Court Finds Listing
Decision Unlawfully Tainted
by Politics

Outraged by the decision not to list the sala-
mander, a focal environmental group called
Save Our Springs successfully sued to reverse
it. Although courts usually defer to federal
agency determinations, Judge Bunton of the
U.S. District Court found that Bruce Babbitt
had violated his legal duties as Secretary of
the Interior so egregiously that he ordered
him to list the salamander as endangered.

First, Judge Bunton found that Secretary Bab-
bitt unlawfully delayed making a determina-
tion about the salamander for more than a
year past the mandatory deadline,

Second, the judge concluded Babbitt ille-
gally made his decision based on information
he received after the public comment period
had closed.

Third, he concluded that Babbitt’s decision was

based on political considerations, rather than
solely on scientific data as required by law.
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