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About PEER

Public Employees for Environmental Re-
sponsibility (PEER) is an association of
resource managers, scientists, biologists,
taw enforcement officials and other gov-
ernment professionals committed to up-
holding the public trust through respon-
sible management of the nation’s environ-
ment and natural resources.

PEER advocates sustainable manage-
ment of public resources, promotes en-
forcement of environmental protection
laws, and seeks to be a catalyst for sup-
porting professional integrity and promot-
ing environmental ethics in government
agencies.

PEER provides public employees com-
mitted to ecologically responsible man-
agement with a credible voice for express-
ing their concerns.

PEER's objectives are to:

1. Organize a strongbase of support among
employees with local, state and federal
resource management agencies;

2. Inform policymakers and the public about
substantive issues of concern to PEER
members;

3. Defend and strengthen the legal rights of
public employees who speak out about
issues of environmental management;
and

4. Monitor land management
environmental protection agencies.

and

PEER recognizes the invaluable role
that government employees play as
defenders of the environment and stewards
of our natural resources. PEER supports
rasource professionals who advocate
environmental protection in a responsible,
professional manner,

For more information about PEER
and other White Papers that cover a variety of issues, contact:

Public Employees for Environmental Responsibility
2001 S Street, N.W., Suite 570
Washington, D.C. 20009-1125

Phone: (202} 265-PEER
Fax: (202) 265-4192

E-Mail: info@peer.org

Website: http://www .peer.org
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About This Report

This white paper is written by employees within
the Connecticut Department of Environmental
Protection (DEP). They describe how the top
management of DEP is obstructing the
department’s own environmental enforcement
efforts, principally by protecting politically-con-
nected corporate polluters from appropriate le-
gal consequences.

The purpose of this report is to let the public see
how their environmental agency really oper-
ates. While many of the cases highlighted in
this report have received media attention, this
insider account explains precisely how and why
these cases were handled without stiff fines or
prosecutions. Only by examining particular
enforcement files is it possible to penetrate the
haze surrounding political rhetoric about mak-
ing environmental regulation more “user-
friendly.”

The contention that a top-level Connecticut
DEP official routinely solicits political contribu-
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tions forthe Governor’s re-election in exchange
for favorable environmental enforcement treat-
ment is currently under federal criminal inves-
tigation. This investigation has been slowed by
the failure to secure testimony from DEP's own
legal staff.

The authors of this white paper remain anony-
mous not only to avoid retaliation but to allow
the information presented to speak for itself.
The employee authors have in many instances
witnessed the events described. Moreover, any
review ofthe case histories discussed will verify
their account.

PEER is proud to serve conscientious public
employees who dedicate their careers to the
faithful execution of laws protecting this nation’s
air, soil and water.

Jeffrey Ruch
PEER Executive Director
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I. Executive Summary

Under its current leadership, the Connecticut
Department of Environmental Protection
(DEP) has systematically dismantled its
enforcement program to the direct detriment
of public health, accordingto the department’s
own professional staff. As a consequence,
serious violations go unpunished altogether
or penalties are negotiated with violators to
such a low level that it now pays to pollute in
Connecticut, Many of these corporate
negotiations have been conducted behind
closed doors by a political operative from the
governor’s campaign who has been soliciting
contributions in return for more lenient
treatment.

The Administration of Governor John Rowland
has implemented a new “user-friendly” re-
gime of environmental regulation which is
supposed to foster compliance with pollution
laws through the carrot of assistance rather
than the stick of enforcement. In reality, this
“new approach” consists of orders to DEP
staff that gut effective enforcement:

» No cases are referred to the Attorney
General for prosecution because the cur-
rent Attorney General is a Democrat,
unless there is media or political pressure
for action.

» Despite policies against giving mere warn-
ings to repeat violators, DEP now routinely
tolerates multiple offenses without taking
enforcement action.

¥ Virtually all enforcement actions are now
negotiated with the violator, with negotia-
tions often dragging on for years without
resolution. Resultant “consent orders” have
produced penalties far lower than recom-
mended by staff and far below the profits
the polluter saved by violating the law.

As a consequence of these policies, environ-
mental prosecutions have plummeted. In the
Waste Bureau, for example, referral of cases to
the Attorney General for prosecution have fallen
80 percent. Total enforcement actions have
declined by nearly half. In the Water Bureau,
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annual penalty totals have dropped from a high
of $3. 6 million to a low of $3,700.

To compound matters, the former head of a
campaign group known as “Rowland’s Raid-
ers,” was appointed special assistant to the
DEP Commissioner with the mandate to so-
licit “gifts” from and to provide *constituent
services” to corporate polluters with pending
enforcement actions before the department.
This special assistant has initiated closed door
negotiations with violators often over the
objections of, or without the knowledge of,
enforcement staff and agency lawyers. The
role played by this special assistant in solic-
iting campaign contributions in connection
with case settlements is now the subject of a
federal criminal investigation.

Regardless of the outcome of the criminal probe,
the direct effects of this type of political inter-
vention into DEP enforcement is clear from a
review of case files:

» One company, whose executives contrib-
uted to the Rowland campaign, were cited
for more than 200 instances of illegal dump-
ing into the sewer system before any en-
forcement action was taken. After more
than three years of negotiation with DEP,
the company finally agreed to pay greatly
reduced fines and has continued to receive
contracts with the state for environmental
clean-up work.

» A chemical manufacturer, whose execu-
tives were also Rowland campaign con-
tributors, was responsible for a toxic spill
which killed 12,000 fish yet paid no fine
after DEP management overruled agency
enforcement staff and made a back room
deal with the company.

» A plastics manufacturer cited for 22
violations involving leaking hazardous waste
above the water table relied upon by local
residents for their drinking water has been
allowed to stall negotiations since 1993
over a proposed consent order. Meanwhile,
DEP has taken no enforcement action,
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When the same company had been cited a
decade earlier for similar violations, DEP
took swift action, issuing fines and securing
a compliance order.

The stated objective of DEP’s business-friendly
de-emphasis on enforcement is better envi-
ronmental compliance, yet the opposite ap-
pears to be occurring. In Connecticut, envi-
ronmental non-compliance by industries is
on the upswing. Connecticut has fallen to the
9% worst state in the country in terms of Clean
Water Act violations.

The root of the problems in Connecticut is
industrial pollution, with 35 percent of the
state’s largest industries dumping at rates
which average more than 50 percent above
legal limits.

These abstract numbers on violations trans-

late into direct health effects for Connecticut’s
citizens:
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» Thirty percent of Connecticut’s waters
are unsafe for fishing or swimming.

» In 1996, the state had 10 fish consump-
tion advisories {(a 40 percent jump from
the year before) and 196 beach closures
due to water pollution.

» EPA has found that the Long Island Sound
contains some of the most contaminated
sediments in the country with alarming
concentrations of persistent toxics that
pose serious health risks for surrounding
communities.

Connecticut’s environment is clearly not ben-
efitting from the state DEP’s soft approach to
environmental law enforcement. Problems
persist and are unlikely to improve as long as
DEP continues to allow corporate polluters to
flout environmental requirements with no
threat of serious consequences.
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II. Bending Over Backward: Making
Environmental Enforcement

“User Friendly”

“If anyone shows up at your
place with guns and badges, give
me acalland ’ll take care of it.”

— DEP Commissioner Arthur

Rocque, Jr., to Connecticut Con-
struction Industries Association,
December 3, 1997,

Putting the Customer First

Sincethe election of Governor John G. Rowland
in 1994, officials at the Connecticut Depart-
ment of Environmental Protection {DEP) have
set out to establish whatthey say is a “kinderand
gentler” department, a “user friendly” agency
that treats regulated industries like “customers.”
As then-Commissioner Sidney Holbrook told
the Connecticut Bar Association in 1995, “I
don’tthink people mean to violate the law, they
are just ignorant. We are going to work with
companiesto help them.” From this vision, DEP
has implemented a go-easy approach to envi-
ronmental law enforcement that, according to
its proponents, emphasizes “flexibility” and
“compliance assistance.”

Helping small companies to comply with com-
plex environmental rules makes sense and is an
areathat has received substantial attention from
federal and state environmental agencies. How-
ever, DEP’s “new thinking” on environmental
enforcement is not limited to helping the “littie
guy.” In recent years the department has bent
over backward to “assist” multinational corpo-
rations, who already have armies of consultants
and lawyers to help them comply with environ-
mental regulations.

Nor do DEP’s “user friendly” policies appearto
be achieving compliance with environmental
faws. In the name of “flexibility” and “customer
service,” the department has consciously failed
to back up its compliance assistance efforts with
ameaningful threat of consequences for would-
be violators. As acting Commissioner Arthur
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Rocque, Ir. told the Connecticut Construction
Industries Association in December 1997, “if
anyone shows up at your place with guns and
badges, give me a call and 'l take care of it.”
Shunning traditional law enforcement tools such
as using penalties as a deterrent, DEP’s cus-
tomer-first strategy has relied on little more than
the good intentions of polluting companies to
ensure that environmental laws are obeyed in
Connecticut.

Of course, the new approach at Connecticut
DEP has been very well received in some quar-
ters. The Environmental Policies Council (EPC)
of the Connecticut Business and Industries As-
sociation (CBIA) reported in September of last
year that its members believe “DEP’s efforts to
help businesses comply with environmental
requirements are succeeding — and getting bet-
ter.” In fact, according to EPC’s 1997 member-
ship poll, Connecticut businesses rating DEP’s
“customer service” as “very good” or “excel-
lent” have doubled (from 17% to 34%) in the
past two years, while those rating “customer
service performance” as “poor” have dropped
from 25 percent to 9 percent,

Regardless of the “innovations” in enforcement
policy favored by top DEP and administration
officials and their business constituents, the
agency is legally required to respond to viola-
tions of environmental laws in Connecticut ac-
cording to its Enforcement Response Policy, a
set of rules developed in accordance with United
States Environmental Protection Agency (EPA)
guidelines in 1992. Under that policy:

»  When less serious environmental violations
are discovered at a facility, DEP is autho-
rized first to send the company a Notice of
Violation (NOV). An NOV is nothing more
than an informal warning letter: it contains
no penalties and imposes no obligations,
Although an NOV may ask the violator to
take corrective actions, the violator has
little incentive to follow DEP’s advice, be-
cause NOV's are not “independently en-
forceable.” In other words, a violator’s
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failure to correct infractions identified in an
NOV cannot be punished. Because an
NOV carries no consequences, the ERP
prohibits DEP from issuing multipte NOV’s
to recalcitrant violators.

» Ifaviolatorfails to respond adequately to an
NOV, or when more serious or chronic
violations are found in the firstinstance, the
enforcement policies require that DEP re-
spond by initiating one of several more
stringent enforcement actions against the
violator. DEP can:

» Negotiate an out-of-court settlement with
the violator. The agreement, called a con-
sentorder, usually contains promiseshythe
company to correct or improve pollution
problems. A consent order also may, but
does not always, include fines. Because
they are negotiated with the violator, con-
sent orders can take years to conclude and
their terms are often more favorabie to busi-
nesses. For example, fines recommended
by enforcement staff are likely to be re-
duced substantially in a final negotiated
consent order. A consent order is enforce-
able, meaningthatfailure to comply with its
terms could subject a company to court
action and additional penaities.

» lssue an order for the company to stop
violating the law called a unilateral Ad-
ministrative Order (AQO). An AO is like a
consent order in many ways, except the
conditions in an AO are often more strin-
gent. This is because an AQ, like a traffic
ticket, is imposed unilaterally by DEP and
its terms are non-negotiable. AQ’s issued
by DEP contatn no penalties, even though
state law (Conn. Gen, Stat., Ch. 439, Sec.
22a-6b) requires the Commissioner to
adopt regulations that would give DEP
authority to impose administrative civil
penalties without a consent order. An
effort within DEP to craft administrative
penalty regulations was halted when the
Connecticut Business and Industries As-
sociation urged Holbrook to put the regu-
lations on hold in 1995,

» Referthe case to the state Attorney General
{AG) in order to pursue a violator in court.
The AG’s Office has the power to prosecute
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both civil and criminal violations, and can
ask a jury to impose upon defendants mon-
etary penalties, injunctions ordering clean-
up or environmental improvements, and, in
appropriate criminal cases, jail terms for
culpable company officials.

In all circumstances, the Enforcement Response
Policy requires DEP to maintain a proper deter-
rentagainst future violations by recovering pen-
alties sufficient to outweigh the economic bhen-
efit a violator has gained by avoiding compli-
ance. In other words, DEP must ensure that it
costs more to violate the law than to comply
with it; otherwise it pays to pollute.

New Rules of the Game

Under Commissioners Holbrook and Rocque,
however, the new “user friendly” DEP has ap-
proached environmental enforcement in a man-
ner purposely contrary to the Enforcement Re-
sponse Policies. From the outset of the Rowland
Administration, DEP managers passed on word
from the Commissioner’s office that the cus-
tomer comes first. Specifically, the Enforce-
ment Division staff was instructed in early 1995
that;

» Enforcement cases will not be referred to
the Attorney General’s Office for enforce-
ment litigation (the strongest enforcement
tool in DEP’s toolbox), because the Attor-
ney General, Richard Blumenthal, is a
Demaocrat. Then-Commissioner Holbrook
stated publicly in 1995, “l am going to keep
referrals as a hammer in my pocket for
really bad violators.” But Holbrook, like
Will Rogers, apparently never met a corpo-
ration he didn’t like, and thus the word
inside the department was that referrals
simply would not be approved.

> Unilateral Administrative Orders (AOs) also
will not be approved. Instead, the depart-
ment will be emphasizing consent orders,
which can take years of endless negotiation
to conclude, and unenforceable Notices of
Violation (NOVs) as methods for “working
with” environmental violators.

> Enforcement staff will not be permitted to
use even the threat of an AG referral as
leverage with violators who are unwilling
to sign consent orders,
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» Enforcement cases will not be referred to
U.S. EPA for enforcement action.

» Compliance numbers will be “improved”
by (1} conducting repeated re-inspections
of non-complying facilities, sometimes with
advance notice to the company, (2) by
“dumping” old enforcement cases, involv-
ing repeat violations dating back over years,
from the case rolls with no action or under
liberal consent orders, and (3) by weaken-
ing or deleting permit limits and “adjusting”
water quality standards to eliminate the
violations.

These on-the-ground reports by the department’s
own employees that DEP regularly and know-
ingly disregards its own enforcement policies
are confirmed by a recent audit of DEP’s en-
forcement performance conducted by the U.S.
Environmental Protection Agency’s (EPA's) New
England regional office

(June 1997). In its re-
view, EPA describes a
stunning decline in
AG referrals and for-
mal AQ’s issued by
DEP, as well as an
accompanying ex-
plosion in the
number of mul-
tiple NOVs is-
sued in single
cases, since
1995 (see
chart below).
In addition,
EPA’s audi-
tors found
t h at
chronic
violations are
ignored, initiations of
enforcement actions are delayed
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and penalties are substantially reduced without
justification in case after case, all in violation of
DEP’s enforcement response policies. More-
over, EPA found that when DEP does penalize
violators, penalties routinely fail to recover the
profits or savings gained by violators from avoid-
ing compliance. As aresult, under the manage-
ment of Commissioners Holbrook and Rocque,
it pays to pollute in Connecticut.

Holbrook, Rocque and other top DEP officials
have attempted to deflect criticism arising out of
the EPA audit by complatning that the depart-
ment only has limited resources for enforce-
ment. Yet, according to both DEP staff and EPA
auditors, in the early 1990's DEP redirected
substantial staff resources from enforcement to
permitting in the Water Bureau to address a
permit backiog. By 1994 the backiog had been
resolved, but DEP has failed to shift staff back to
enforcement.

“Our Man” at DEP: Political
Contributors Buy Kid-Glove
Treatment

In the spring of 1995 the Governor installed
Vito Santarsiero, a former leader of a group of
campaign aides known as “Rowland’s Raiders,”
as a “constituent service” officer at DEP charged
with soliciting “gifts” for the department from
Connecticut businesses. This former private
investigator and pawn shop owner who was
allegedly involved in the Waterbury “Crackgate”
scandal of two years ago, is referred to within
the department as “our man at DEP.”

Santarsierc has earned the “our man” appeila-
tion because he is widely known throughout the
departmentas a political operative, placed within
DEP by Governor Rowland, to ensure that the
administration’s campaign contributors get a
break when they run afoul of the state’s environ-
mental laws. In otherwords, if you're a Rowland
supporter and you’ve got a little pollution prob-
lem, “our man at DEP” will take care of it.

This scheme to let environmental lawbreakers
who fill the Governor’s campaign coffers off the
hook has been pursued and implemented sys-
tematically by Commissioners Holbrook and
Rocque and other top DEP officials. Atthe same
ttime Holbrook, Rocque, and others have been
boasting of their efforts to “work with” regulated
companies, “our man” Santarsiero has been
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directly injected into the regulatory and en-
forcement processes at DEP to guard the inter-
ests of the Governor’s patrons. “Our man” is
consistently on hand as an active participant at
high-level enforcement meetings, permit hear-
ings, and even DEP inspections, and is known to
meet secretly with violators under pending in-
vestigation by the department.

One illustrative example of both the level of
“our man’s” involvement in DEP’s enforce-
ment activities and the results he is able to
achieve for the Governor’'s “customers” is a
case involving a state-approved clean-up con-
tractor from Santarsiero’s hometown of Water-
bury. The contractor, whose parent
company’s president contributed $1,250 to
Rowtand’s 1994 campaign, is a chronic vio-
lator of environmental protection laws. DEP
records show that the company’s Waterbury
facility had numerous hazardous waste viola-
tions and more than 100 Clean Water Act
violations in recent years, including improper
storage of hazardous wastes in corroded drums

and dumping toxic chemicals and heavy met-
als into Waterbury's sewer system. The com-
pany also owed DEP more than $100,000 in
unpaid water permit fees. Yet, the company
remained on the state’s list of approved clean-
up contractors and made money from state
agencies as well as private firms as a result of
the state’s endorsement,

In November 1996, Santarsiero received two
memaos regarding this company — one from an
enforcement supervisor informing him of the
company’s multiple repeat violations, and the
other from waste enforcement director David
Nash alerting “our man” that Nash was instruct-
ing his staff to review the company’s status as a
spill contractor. Why memos on an important
enforcement matter were sent to Santarsiero is
unclear. Butin January 1997, a little more than
one month later, this chronic polluter was hired
again by DEP’s Waste Bureau, while the viola-
tions and unpaid fees remained unresolved.

As a result of press coverage criticizing DEP’s
handling of the case, the company is now,

Enforcement Trends — Connecticut DEP Waste Bureau

Year Notices of Consent
Violation Orders

Fy 1991 n/a n/a

Fy 1992 83 7

Fy 1993 88 4

Fry 1994 90 6

Fy 1995 55 13

Fy 1996 67 8

Source: CT DEF, 1997

Administrative AG
Orders Referrals
32 40

17 36

7 20

4 16

2 6

0

Enforcement Trends — Connecticut DEP
Water Management Bureau

Year Inspections Administrative Court Judicial Administrative
Orders Referrals Penalties Penalties

Fy 1992 740 31 6 $1,393,000 $55,650

Fy 1993 831 7 7 $3,600,000 $1,209,875

Fy 1994 439 6 8 $103,416 $1,539,000

Fy 1995 387 6 7 $4,700 $£419,000

Fy 1996 430 1 6 $837,547 $200,000

Source: U.S. EPA, June 1997

Source: CT DEP, fuly 1997
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