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About PEER

Public Employees for Environmental Re-
sponsibility (PEER} is an association of
resource managers, scientists, biologists,
law enforcement officials and other gov-
ernment professionals committed to up-
holding the public trust through respon-
sible management of the nation’s environ-
ment and natural resources.

PEER advocates sustainable manage-
ment of public resources, promotes en-
forcement of environmental protection
laws, and seeks to be a catalyst for sup-
porting professional integrity and promot-
ing environmental ethics in government
agencies.

PEER provides public employees com-
mitted to ecologically responsible man-
agement with a credible voice for express-
ing their concerns.

PEER's objectives are to:

1. Organize & strong base of support among
employees with local, state and federal
resource management agencies;

2. Monitor land management
environmental protection agencies;

3. Inform policymakers and the public about
substantive issues of concern to PEER
members; and

4. Defend and strengthen the legal rights of
public employees who sbeak out about
issues of environmental management.

and

PEER recognizes the invaluable role
that government employees play as
defenders of the environment and stewards
of our natural resources. PEER supports
resource professionals who advocate
environmental protection in a responsible,
professional manner,

For more information about PEER
and other White Papers that cover a variety of issues, contact:

Public Employees for Environmental Responsibility
2001 S Street, N.W., Suite 570
Washington, D.C. 20009-1125

Phone: {202} 265-PEER
Fax: (202} 265-4192

E-Mail: info@peer.org

Website: http://www.peer.org
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About This Report

This PEER white paper is written by employ-
ees within the Michigan Department of Envi-
ronmental Quality (DEQ). Although many of
the issues addressed in this report are indica-
tive of the entire agency, the material within
is based specifically on one DEQ division —
the Land & Water Management Division
{LWMD).

Michigan’s wetland regulatory program has
long been touted as one of the best state
programs in the country. Inthis report, LWMD
employees detail how the very agency charged
with protecting Michigan’s diminishing wet-
lands has deliberately and systematically
aided in theirillegal destruction, primarily by
undermining essential enforcement efforts.

This report is the first in a series of PEER white
papers written by DEQ employees document-
ing political manipulation of environmental regu-
lation within the agency. The authors remain
anonymous not only to avoid inevitable retalia-
tion but also because of their firm belief that the
facts within this report speak for themselves. All
representations contained in this white paper
are independently verifiable.

According to its own employees, since its
creation three years ago DEQ has isolated,
undercut and controlled its own wetlands
protection staff. Within the LWMD, exces-
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sive emphasis on permitting has come at the
expense of enforcement, resulting in a strat-
egy aimed at approving projects that destroy
Michigan’s valuable wetland resources.
Worse, pressure has been brought to bear on
staff to ensure that wetland violations are
overlooked or ignored altogether.

Employees charge that the state wetland
program once regarded as a model for the
nation is now just a shadow of its former self
and no longer adequately protects the 5.5
million acres of wetland resources remaining
in Michigan.

The relentless political assault that has weak-
ened the program during this decade has oc-
curred primarily outside the legislative arena
and therefore, for the most part, out of public
view. At the very least, the story of employees’
daily struggle to put science before politics can
now be told. It is PEER’s sincere hope that this
white paper will have a larger impact — helping
the remaining wetlands protectors at DEQ do
their jobs and serve the public.

PEER is proud to serve conscientious public
employees who have dedicated their careers
to the faithful execution of the law. We stand
ready to assist these individuals in promoting
environmental ethics and government ac-
countability within their agency.

Jeffrey Ruch
PEER Executive Director
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I. Executive Summary

In the past 200 years, an estimated 50 percent
of Michigan’s wetlands have been drained,
filled, converted or otherwise lost.
Development pressure threatens the state’s
dwindling wetland resources. According to
public employees charged with resource
protection in Michigan, a generation of effort
to protect remaining wetlands has been largely
dismantled by Governor John Engler through
policies designed to prevent law enforcement
in the recently created Department of
Environmental Quality.

As a consequence, thousands of environmen-
tally sensitive acres of Great Lakes shore-
lines, inland lakes and streams are being
developed at a rapdi pace - many illegally. In
fact, hundreds of citizen complaints of wet-
lands violations are ignored or never even
entered into the agency’s computer tracking
system. An estimated 80 percent of all regis-

el

sight in Michigan.

See No Evil. A “protected” wetland being filled in for development is an ali-t

tered complaints are simply closed without
investigation. This “see no evil” approach to
wetlands protection will be felt primarily by
future generations of Michiganders.

This report traces how, under the Engler Ad-
ministration, the DEQ has systematically un-
dermined the state’s once-solid wetland pro-
tection program by gutting wetland compli-
ance efforts, diluting permit standards, in-
timidating dedicated resource professionals
to issue more permits at the expense of en-
forcement, and appointing anti-environmen-
tal administrative law judges.

Currently, the DEQ has de-emphasized
wetlands enforcement to the point of non-
existence:

» No Enforcement Personnel. The split

engineered by the Engler Administration

kit

oo-familiar
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hetween the DNR and DEQ has effec-
tively removed enforcement officers from
environmental regulatory matters within
the purview of DEQ. Fully 93 percent of
the trained law enforcement officers
stayed with DNR, leaving the DEQ —
Michigan’s premier environmental regu-
latory agency — with only a handful of
cops on the beat.

Today, there is no position within DEQ
dedicated solely to enforcing and pursu-
ing wetlands protection. Citing person-
nel shortages flowing from budget cuts
and the absence of enforcement staff,
DEQ field personne! are being directed
by their own chain of command to ignore
wetlands violations.

> Disincentives to Enforce. In DEQ, field
biologists have been told that enforce-
ment should be one of their lowest priori-
ties. Field personnel who persist in pursu-
ing violations are transferred or reassigned,
leaving remaining staff with a clear message
that enforcement cases are no longer wel-
come. For instance, criminal prosecutions
for wetlands violations in 1996 dropped to
nearly half the average number of cases per
year between 1991 and 1995.

» Political Interference. The Engler
Administration’s developer-friendly poli-
cies have also made it possible for elected
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legislators to intervene into ongoing en-
forcement cases. A prime example is the
myriad of DEQ-sponsored exemptions to
the Milliken-era wetlands statutes.

> Criminal Prosecution Barriers. The DEQ
centralized approval of criminal refer-
rals, removing career staff who were fa-
miliar with the facts and the law of indi-
vidual cases and vesting decision-making
in one position per district. This central-
ization has created a potential internal
enforcement bottleneck that makes it
much easier for top agency managers to
throttle criminal complaints before they
can be referred for prosecution. Pending
criminal prosecutions have also been side-
tracked by management intervention, crip-
pling both the credibility of the enforce-
ment program and the morale of field
staff.

At DEQ, and particularly within LWMD, Gov-
ernor Engler’s regulatory rollbacks threaten
to hamstring enforcement efforts for years to
come. To a large degree, the wetlands pro-
gram has become a “paper tiger” in which
developers know that there will be no conse-
quences for violating the law.

DEQ’s “business friendly” emphasis under
the Engler Administration illustrates a clear
and unmistakable lack of commitment to the
environmental values held dear by the
majority of Michigan’s citizens.
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II. Evolution to Devolution

“Strong, enforceable wetlands
protections are critical to the
water sources that make the Pere
Marguette River, and hundreds
of other wetland-origin trout
streams...in the nation, so valu-

able.”

— William Kier, Fisheries, Wetlands
and fobs: The Value of Wetlands
to America’s Fisheries (1998)

Long before the area now known as Michigan
was settled, the region was almost one-third
wetlands. It is estimated that Michigan ance
contained 11.2 million acres of wetlands, in-
cluding marshes, swamps and riparian areas
around lakes and streams.

As settlement increased nationally, vast wet-
land areas were drained, primarily for agricul-
ture. As cities and towns grew, still more
wetlands were filled for development, resulting
in rapid wetland loss across the country. By the
1950s, Michigan had lost an estimated 71 per-
cent of its wetlands. Overall, Michigan has lost
an even greater percentage of its wetlands than
the entire United States.

During the 1970s, public awareness of the valu-
able functions served by wetlands — natural
flood control, water quality, wildlife habitat,
recreation — increased, as did efforts to protect
remaining wetlands. Atthe time, Lake Erie was
considered a “dead” body of water; many of
Michigan’s major rivers were nothing more than
open sewers; and millions of acres of wetlands
in the state had been lost to agriculture or paved
over for urban spraw|,

As citizens began to understand and appreciate
the extent of environmental damage, they de-
manded action from elected officials. Congress
responded by passing laws to clean up the
nation’s air and water. In Michigan, Governor
William G. Milliken set in motion a major
legislative effortto preserve, protect and restore
the state’s natural resources. Beginningin 1969
and throughout his three terms in office, Gover-
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nor Milliken led historic efforts to clean up and
protect Michigan’s lakes, streams and wetlands.

Protecting a Natural Heritage

In 1980 Milliken set the standard for the
protection of wetlands by signing into law the
Goemaere-Anderson Wetland Protection Act
(Act 203). Among other things, this law
created a state policy to protect the public
against the loss of wetlands and made explicit
findings about the benefits wetlands provide.
It also established a permit program regulat-
ing certain polluting activities in wetlands
around lakes and streams.

Act 203 was preceded by the Great Lakes Sub-
merged Lands Act, the Great Lakes Shoreline
Management and Protection Act and the Inland
Lakes and Streams Act. Together these statutes
provided protection for Michigan’s 38,504
square miles of Great Lakes bottomland, 3,083
miles of shoreline, 11,037 inland lakes, million
s of acres of wetlands and thousands of miles of
rivers and streams.

Michigan'’s resaurce protection laws were con-
sidered so comprehensive that in 1984 the U.S.
Environmental Protection Agency (EPA) del-
egated administration of Section 404 of the
Clean Water Act to the state, making Michigan
the first state in the nation to assume this federal
regulatory program. (New lersey is the only
other state to assume the 404 Program, having
been delegated that authority in the mid-1990s.)

The enormous responsibility for protecting
Michigan’s natural resources by administering
these environmental laws was assigned to the
state’s Department of Natural Resources (DNR).
Within the DNR, the LWMD became the lead
division to implement and enforce land and
water interface statutes,

A Reputation for Excellence

During the 1980s the LWMD was comprised of
a core group of resource professionals located
inthe Lansing headquarters and a much smaller
group of field biologists scattered in district

offices throughout the state.
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The LWMD was led by two experienced,
strong-willed and highly skilled Division
Chiefs: Karl Hosford (1978-1986) and Dennis
Hall {(1986-1991). These two Division Chiefs
were deeply committed to the mission of
protecting Michigan’s wetland and water re-
sources. Under their leadership, the LWMD
recruited highly dedicated and motivated staff
to accomplish this important task.

million acres of historically drained wetlands in
the state,

Anatomy of a Regulatory Process

In Michigan, anyone desiring to work within
state regulated wetlands, the Great Lakes or
an inland lake or stream must obtain a permit
from the LWMD. Field biologists in this
Division have two major job functions: 1)
They evaluate applications for projects pro-
posing impacts to

lands have been lost

Fragile Legacy. Approximaiely three-fourths of Michigan’s wet-

state regulated
wetlands, inland
|akes and streams
or the Great
Lakes; and 2) They
investigate al-
leged unautho-
rized activities oc-
curring within
these protected
areas, seek com-
pliance, and pur-
sue enforcement
action when nec-
essary.

When a com-
plaint is received
in a LWMD field
office, the infor-
mation is re-
corded on a com-
plaint form and

The Division soon became widely recognized
as a strong advocate for sound environmental
management and protection. During the mid
to late ‘80s, LWMD earned a reputation as
one of the nation’s best wetland regulatory
programs.

LWMD staff subsequently found themselves
embroiled in highly publicized and controver-
sial development projects but due to the strict
criteria in the statutes, many highly destructive
projects were denied or significantly modified
before being approved.

This was possible, in part, because of the strong
support the program received from the highest
levels of state government. For example, DNR
Director David Hales (1988-91) notonly under-
stood but promoted the value of wetlands. He
boasted about the agency’s goal to restore two

AR

then entered into
the district’s computer system. The com-
plaint is assigned a “file number” and a hard
copy file is prepared. Thefile is then referred
to the individual LWMD field staffer assigned
to the county where the alleged violation
occurred. From that pointon, it is that staffer’s
responsibility to investigate the complaint
and to determine appropriate enforcement
action.

LWMD field staff face an extremely difficult
dilemma. Their number one priority has al-
ways been permitting, followed by enforce-
ment. While realizing that evaluating appli-
cations and issuing permits is their primary
responsibility, they also understand that a
strong emphasis on enforcement is needed to
make the entire program effective. After all,
the permitting program is only as good as the
enforcement program; the two intertwined
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duties complement each other,
without enforcement is a sham.

Permitting

During the late ‘80s, Michigan’s economy pros-
pered and development activity exploded.
LWMD field staff were deluged with thousands
of permit applications and hundreds of viola-
tions. Staff struggled to maintain control of the
situation while continuing to protect the state’s
natural resources. In an effort to deal with
increasing work loads, some district offices ex-
perimented with establishing separate enforce-
ment staff. This concept invoived committing
one biologist to full time enforcement duties,
leaving the rest of the staff to concentrate 100
percent of their time on the permitting function.

Both the permitting and the enforcement op-
erations improved under this dual role sys-
tem, creating a “win-win” situation. The
permitting process became more efficient and
timely because staff were no longer con-
cerned about enforcement. Similarly, once
the enforcement biclogist was relieved of
burdensome permitting responsibilities, en-
forcement successes increased as well.

The Beginning of Descent

In November of 1990, John Engler was elected
Michigan’s new Governor. At the very time
when increased staffing and funding were nec-
essary to deal with the added pressures on
Michigan’s natural resources and the ever-in-
creasing work loads within LWMD, the oppo-
site was about to occur.

Engler, a fiscal conservative, came to power
touting the need for smaller government, less
regulation and reduced taxes. He quickly iden-
tified state employees as one of his major tar-
gets. In March of 1991, only a few months after
taking office, Governor Englertargeted the DNR
for sizeable budget cuts. Within the LWMD,
many veteran field staff were laid off or trans-
ferred to other divisions.

Atthe direction of Governor Engler, DNR Direc-
tor David Hales was replaced by Real Estate
Division Chief Rollie Harmes. LWMD Chief
Dennis Hall was removed from his position and
reassigned to a token position in the DNR front
office. Hall was replaced by Larry Witte, a
former division chief in the front office who had
little to no relevant experience in wetlands
management,
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The appointments of Harmes and Witte were
seen as attempts by the Governor to weaken
natural resource protection efforts. It was
widely accepted that these individuals were
“Yes Men” who would follow orders sent
down from the Governor’s office.

In November of 1991, Governor Engler is-
sued Executive Order #1991-31, which re-
moved citizen oversight by eliminating 30
years of volunteer boards and commissions
involved in agency decision making. He
effectively removed the authority of the Natu-
ral Resources Commissian (NRC) te oversee
the DNR, which it had been doing since
1929.

As the controlling body over DNR, the NRC
set agency policy after receiving input from
the public on major conservation and envi-
ronmental issues. Authority to hire and fire
the DNR director also rested with the com-
mission. Even though the NRC’s seven mem-
bers were appointed by the Governor, the
staggered nature of the terms made it difficult
for a Governor to control the NRC. This
system had been designed specifically to keep
politics out of natural resources decisions.

Despite being challenged in court, Governor
Engler’s executive order was eventually found
to be within his authority to issue. Encour-
aged by this legal victory, the Governor con-
tinued his assault on the DNR by cutting the
agency’s budget and leaving vacant positions
unfilled.

The climate within LWMD and the entire
agency quickly deteriorated. Remaining
LWMD field staff not only had to deal with
staggering work loads, they also had to cope
with increased pressure both internally (from
new DNR management) and externally (from
the governor’s office, legislators and devel-
opment interests) to speed up permit process-
ing, deny fewer applications, and reduce the
backlog of contested case hearings (appeals
of application denials).

As a consequence, LWMD field staff were
forced to spend more and more time on expe-
diting permit reviews, leaving much less time
for enforcement activities than in the past.

More change was yet to come.
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New Direction. DEQ is under pressure to issue more wetiands permits. The path to new
development is paved over drained, filled and damaged riparian ecosystems.
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