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INTRODUCTION
A cross has stood for more than seveﬁty years atop Sunrise Rock, now in the

“Mojave NationallPreserve, as a memorial to veterans of World War I The original
cross héd a plaque identifying it aé a war memorial that read: “The Cross, Erected
in Memory of the Dead of All Wars. Erected 1934 by Members Veterans of
Foregin [sic] Wars, Death Valley Post 2884.” Buono v. Norfon, 212 F. Supp. 2d
“ 1202, 1205 (C.D. Cal. 2002). In 2004, the 'year before the _Suprer.ne‘Court decided.
- the Ten. Commandments cases, Varn Orden v. Perfy, 545 ‘U.S. 67'_‘7 (2005), and
McCreary County, Kentucky v. ACLU of Kentucky, 545 U.S, 844 (2005), this
Court held that the dispire.ly of the cross on federal lan‘d‘ violates the Establishment
Clause. Buono v. Norton, 371 F.3d 543 (9th Cir. 2004). [Buono I]. While that
appeal was pending, Congress enacted Section 8121 of the Department of Defense
Appropriations Act of 2004, Pub. L. No. 108-87, 1 17 Stat. 1054 (Sept. 30, 2003),
Add. 9, in which it ordered the Department of the Interior to transfer the land on
whiéh the cross staﬂds to the local chapter of thé Veterans of Foreign Wars
(“VFW”)} in exchange fora parcél of privately owned land elsewhere in the
Preserve. In thé_instant appéal, a panel of this Court held that Section 8121 ca’nﬁb_t |
be executed without “running afoul” of 1;he district court’s prior injunction against

the display of the cross. Slip op. at 11824.



The panel’s invalidation of fhis Act of Cdn_gress warrants rehearing en banc
under Fed. R. App. P. 35 and Ninth Circuit Rule 35-1. The panel bpinion conflicts
with well-established Supremé Court case law holding that goverﬁrﬁént may
accommodate religion, é. g, Van Ordeh, 545 US at 698-99, 704 (Breyer, J.,
éoricurring), that c;léar eviderice is required to overcor'_ne- the presurﬁption that -
govemment officials will upholld. the _Constitution, e.g., Nétioizal Archz;/es and
" Records Ac;’min. v. Favish, S41'U;S. 157,174 (2004),' that courts should read‘l
statutes to avoid constitutional infirmity, ZN.S. v. St. Cyr, 533‘U.S. 289,-299-300
-(2001), and that legislati\ke expressions of a secular purpose are entitled to
deference, e.g., Santa Fe fndependent School Dist. v. Doe, 530 U.S. 290, 308
(2000). The panel opinion is als_Q at odds with Seventh Circui.t case law holding
that “[a]bsent unusual circumstances, a sale of real property is aﬁ effective way for
a public.body to end its inappropriate endorsement of religion.” Freedom from
~ Religion Foundation, Inc. v. City of Marshfield, 203 F 3d 487, 491 (7th Cir. 2000);
see also Mercier v. Fraternaf Orderrof Eagles', 395 F.3d 693, 702 (7th Cir. 2005).
This case also preéents a question of exceptional _impoftgmce: whether and in what
circumstances the government may cure an Establishment Clause violation by
transferring title to the land on which a religious symbol stands to a private entity.

- Therefore, rehearing en banc is necessary to maintain uniformity of decisions.



. ARGUMENT
L | The panel opinion eonﬂicts with well-established Supreme Court case
' law holding that the government may accommodate religion, that the

government is presumed to act within the bounds of the Constitution,

and that courts should defer to legislative expressions of a secular

- purpose. - ' ‘ '

in 2000, before this action commenéed, Congress prohibi-ted the National
Pérk Service frbm spending federal funds to remové t_he cross. Pub. L. No.
106-554, § 133, 114 Stat. 2763; 2763A-230-,. (December 21,'2000). In 2062, |
Congress designated the cross and the property on which it stands 'aé a “national
memorial commemorating United States participation in World War I and
honoring the American vetérans of that war.” Pub. L. No. 107-117, § 8137(a), 1 15
' .S'tat._ 2230, 2278 (January 10, 2002) [Section 8137]. Congress later enacted
another provision prohibiting the spending of any federai funds to remove z;ﬁy
World War I memorial. Pub. L. No. 10.7-248,. § 8065(b), 116 Stat. 1519, 1551
- (October 23, 2002). After the district court held that the display of the cross on
federal land violates the Establishment C-lause and while that jludgrnent was on
aplpeal, Congreés enacted Section 81 21, the provisiqn. at issue here. Following a
remand and the district court’s subsequéﬁt ruling invalidatiri_g Section 8121, the

panel here concluded that Congress’ line of enactments regarding the Sunrise

Rock cross reveal an intent to evade the district court’s injunction prohibiting the
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display of the crdss. Slip op. at 1 1‘822‘. Théit conclusion conﬂiéts with ;avell- |
established Supreme Court precedént._ |
A, .Thg panel’s éonclusion conflicts with cases holding that the |
Est'a-'blishment Clause &oés not require the gévernment to shoﬁ hbstility N
tbward religion or prc;hibit the government from accommodating religion.
| The Fi‘rsi Aﬁendmeﬁt forbids Congress from making any llavslr ‘-‘rcspecting an.
establishment of religion” or “prohibiting the free eXercisé thereof.” - U.S. Const.
~amend. L. | The Supreme Court hés oﬂen‘commen_ted on th’é “corﬂpeting values” of
lt;he two religion clauses. McCreary, 545 U.S. at 875; see also, e.g., Cutter v. -
| Wilkinson, 125 S. Ct. 2113, 2120-21 (2005) (“While the two Clauses expres.s
-complementary values, they often exert conflicting pressures.”). The First
Amendment does not require the government to show hostility toward religion any
more than it permits the government to favor _religion. See Van Orden, 54.5 US. at
- 684 (Rehnquist, C.J.) (“no constitutional requirement * * * makes it necessary for
government to be hostile to religion and to throw its weight againsf efforts to -
widen the effectivé scope of religious influence”) (quoting Zorach v. Clauson, 343
U.S. 306., 3 13—314 (1952)); County of Allegheny v. American Civil Liberties Union
- Greater Pittsburgh Chapter, 492 U.S. 573, 623 ( 1989) (O’Connor, J ., concurring)

(“The Court has\avbided. drawing lines which entirely sweep away all government
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feco_gﬁition and aéknowledgment of the role of religion in the lives of our ciﬁzens
for to do so would exhibit not neutrality but hostility to religion.”),
Rather, the government may accominoéété re_ligion without violating the
- Eétablishinént Clause. See Lamb’s Chapel v. Center Moriches Union F ree School
District,.508 U.S. 384, 394-95 (1993) (holding that use of school property for
showing of religious film series would not violate Establishment Clause); Board of
Education of Westside Community‘ Schools V. Mérgen&, 496 U.S.'226, 247-53
- (1990) (holding that use of school property. by _Christian student club would not
violate Establishlﬁent Clause); id. at 260 (Kennedy, J., concurring in the
‘judgment); Corporation of Presi?ling Bishop_ of Chﬁr_ch of Jesus Christ of |
Lattér-day Saints. v. Amos, ‘4783 U.S8. 327,338 (1987)  (upholding religious
exemption to Title VII’s prohibition against re_liglious discrimination in
employment). “There is ample room under the Establishment Clause for -
‘benevolent neutrality which will permit religious exercise télexist without
sponsorship and witﬁout interference.”” Amos, 483 U.S. at 334 (quoting Walz v.
Tax Comm’n of C-’ity of New York, 397 U.S. 664, 669 (1970)). |
Justice Breyer provided the fifth vote for the.majority in Van Orden holding
that the display of a mfmument inscribed with the text of the Ten Commandments

on the Texas State Capitol grounds did not violate the Establishment Clause. His

5



e
_contrb_lling concurréncé emphasized that re'quiring the goverﬁmenf “to purge from
the public sphere all thét in any way partakes of the religious” 'would “promofga the

kind of social conflict the Establishment Clause seeks to avoid.” Van Orden, 125
_ S Ct. at 699 (Breyér; J .,'concurring). He further observed that disalléwi'ng -the
'di5p1ay of the Ten Commandments “based primarily on the religious nature of the
tablets’ text” would “exhibit a hosti'lity toward religion that has no place in our |

| Establishiﬁent ‘.Clause traditions.” Id. at 704.

| In this cas;a, by transferring the property on ﬁhich the cross stands to the
orgaﬁization that originally erected it, Congress attempted to steer a course
bét_weén the competing demands of the two First Amendment religion clauses: it

. avoided perpetuating what this Court held to be an establishmenf of religion and,
~ atthe samé time, avoided sending a message of hostility to religion by tearing
down a cross erected by private parties as a war memoriél that stood unchallenged
for almost seventy years. Cf. Utah Gospel Mission v. Salt Lake City COrp..,-425

'F.3d 1249, 1261 (10th Cir. 2005) (City’s sale of pedestrian easement to church
“does nothing to advance religién, but merely enables the LDS Church to advance
ijtself”). The Supreme Court _hés observed that the Establishment Clausé and Free
Exercise Clause are often “in tension,” and yét “‘there is room for play in the |

joints’ between them.” Locke v. Davey, 540 U.S. 712, 718 (2004) (quoting Walz,
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397 U.S. at 669). Thus, Congress must have some latitude in chooéiﬁg how to
cure an Establishment Clause violation. Cf. International Socfety Jor Krishna
.Con;sciousness, Inc. v. Lee, 505 U.S. 672, 699;700 (1992) (Kennedy, J.,
concurring) (“In some sérise the governmept always retains authority to. close a
public forum, by selling the property, changinglits 'physibal character, or changing
its principal ﬁse.”). |

Here, Cbngress effectively navigated the narrow _charmel between the
clauses by traveling thé Sarﬁe course that Justicg Breyer followed in V&n Orden
when confronted with another longstanding, privatély donated monument of
' religio.u.s signiﬁgance on pubrlic land. The panel wrongly punished CoﬂgreSs’s
good faith effort to navigate difficult constitutional shoals.

'B. Th‘e panel’s conclusion conflicts with cases holding that courts

- should presume that thé government will act within the bounds of the
Constitution and that legislative éxpressions ofa se_culm: purpose are entitled
to déference.

In McCreary, the Supreme Court held that the inquiry into legislative
purpose under the Establishment Clause “has been a common, albeit seldom
dispositive, element of our cases.” 545 U.S. at 859. The Court reiterated that a

legislature’s stated purpose is entitled to deference, but the purpose inquiry is.not a
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‘ftimid sténdard.” Id. at 865.. The Couﬁ: explaine& that “purpose needs to be taken
.seriously under the Establishment Clause and needs to be und‘efstopd in light of
.'context; an implaﬁsible claim that go'vern'rnental- Purpose has'changed should not
' cafry the day in a court of law any more than in a head with common sense.” Id. at-
874. On the rhe_ri_ts, thé Court held that the Ten Commandments display served an |
unconstifutional purpose when it was first put up, and no evidence supported the
Petitioners’ contention that the legislature’s purpose Had changed. /d. at 871-72,
The Court expressly reC()gnized, howevér, that the Counties’ past gctions did not
- “forever taint any effort on their part to deal with the subject matter.” Id. at 874,
Here, in contrast, the privately erected cross reflected no illegitimate

purpose ab initio-(.)n the government’s part, and no. evidence indicates any
intervening illegitirflate governmehtél purpose. The VF W erected this cross in
1934 to honor war casualties. Buono, 371 F.3d at 548. In 2002, Congress
designated the parcel a national war memorial. Pub, L. No. 107-117, § 8137(a).
- Using a cross as a war memorial serves a secular governmental purpose. See

- Se.].:)aration of Church and State Commfttée v: City of Eugene, 93 F.3d 6 1l7, 626
(9th Cir. 1996) (O’ Scannlain, J., concurring); cf. Briggs v. Mississippi, 331 F.3d
| 499, .505-6 (5th Cir. 2003) (inclusion of St. Andrew’s Cross on state flag satisfied

‘purpose prong of Lemon teét); Friedman v. Board of County Com’rs of Bernalillo



County, 781 F.2d 777, 789 .n._2 (IIOth Cir. 1985) (Séfhe re-gardlin'g cross in -city seal). N
Accordingly, when the Court held this cross unconstimtiénal in the prior éppeal, it -
.did not questio_ri Congress’ purpose in designatiﬁg this cross a national war
mémoriai.

~ Section 8121, in'tum, serves “the undeniably appropriate secular purpose of
- ensuring the presence of a war memorial on the sife.”_ Paulson v. City of San
Diego, 294 F.3d 1124, 1132 (9th Cir. 2002) (en banc) (City of San Diego’s efforts
to sell 45-foot tall war memoriél Cross s_érved_secular purpose). The panel here
concluded to the éontra}'y that Con.g-ress". attempt to preserve the cross through a -
land exchange was not é good faith effort to cure the Establishment Clause
violati.on. But that conclusion was ﬁnsupported by any evidence that Congress’s
purpose has changed over the years and was contrary not only to Paulson, but to
the long line of cases requiring clear evidence to overcome the presumption that
government officials, who are sworn to uphold the Consfitution, will not flout
théir obligations, E.g.,_Favish; 541 ‘U.S.l~at 174; St. ‘Cyr, 533U0.8.at300n.12;
-Edwdrd J DeBartolo Corp. v. Florida Gulf Coast Bng. and Const. Trades
Council, 485 U.S. 568, 575 (1988) (“Congress, like this Court, is bouhd by and
swears an oath to uphold the Constitution. VThe courts will therefore hot lightly

assume that Congress intended to infringe constitutionally protected liberties or
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usurp .p(l)wer' COnstimtioﬂally forbidden it.”).

- The panel also ignored‘.the Supreme Coﬁrt’s admoﬁition that legislative
expfessions of a secular purpose are entitled to deft_er(:nce, Santa F é Iﬁdependeht
 School Dist.; 530 US at 308; Edwards v. Aguillard, 482 U.S. 57$, 586 (1987),
and that arialysis under the E'stabli.shment Clause must focué on the purpose of the
‘legislation,, not 1r;he"motives underlying it, Mergens, 496 U.S. at 249‘; American
- Family Ass ’h, Inc. v. City and County of San Francisco,_277 F.3d 1114, 1121 (9th

Cir. 2002).l The land exchange legislation, like the legislation that designated the
.-pa'rcel- a war memorial, serves the obvious secular purpose of honoring the
nation’s veterans of World War I The panel acted contrary to binding Supreme
“Court precedent when it questioned Congress’ motives in. enacting this legislation.
II.  The panel erroneously rejected the Seventh Ciréui_t’s conclusion tﬁat “a
sale of real property is an cffective way for a public body to end its -
inappropriate endorsement of religion.” '

In .Freedom from Religion, the Seventh Circuit held that “[a]bsent unusual
circu.mstance.s, a Saie of real property is an effective wéy f(_)r,a"public body to end
its inappropriate endorsement of religion.” 203 :F.3d at 491. The @ourt reasoned
that the owner of a parcel is presﬁmably responsible for any exprgssive conduct on
its property. Id. While. goverhmental speech endorsing feligion is prohibited by

the Establishment Clause, private speech endorsing religion is protected by the

10



Free Speech and Free Exercise clauses. Id. The “facial result” of transferring the
property into private hands, therefore, was to transfer the challenged religious
expression “from a pubiic seller onto a private buyer.” 203 F.3d at 491. “In short,
[Freedom frbm Religion] authorized an alternati\}e to removal - a sale that did not
- involve ‘unusual circumstances.’” Mercier, 395 F.3d at 702.

| Thé panel here rejected the Seventh Circuit’s conclusion that the sale of réal
property on which a religious symbol s_ta;nds ends an Establishment Clause |
violation. Slip dp. ‘at 118 16 n.13. The p;mel characterized the Seventh Circuit’s
~ holding as a “preéutnption.” Id The Seventh Circuit, howe\}er, did not identify its
holding as a presumption’, buﬁ rather asa rule of law that flows directly frorﬂ thé
well-established premise that “there is ‘a crucial difference between gbvernment
spee'ch endorsing religion, which the Establishment Clause forbids, and private
speech endorsiﬁg religion, which the Free Speech and Free E)gercise Clauses
protect.”” Freedom from Religion, 203 F.3d at 491 (quoting Mergens, 496 U.S. at
250) (emphasis in original).

Contrary to the panél’é conclusion, the Seventh Circuit’s holding is

consistent with Supreme Court precedeht requiring a fact-specific inqﬁiry in
Eétablishlhent Clause cases. In fact, the Sevénth Circuit “emphasized the

case-by-case nature of a court’s review of an alleged Establishment Clause
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vi’olation.” Mercier, 395 F .3d'lat 702 (citing Santa Fe fndependent School Dist, ,
- 530 U.S. at 3‘1 5).' That court did not adhere to any “formalistic‘sta'ndard”“ that
might. “invite[] manipulation,” but irllstead, Iookéd to the form and substance of the
- sale “to d_etermine-whet'her government action endorsing religion has actually
cgased.” | Freedom from Religion, 203 F.3d at 491. The Seventh Circuit’s analysri‘s
in Freedom from Religz'on and Mercier was apprqpriately, fact-specific.
The.panel also noted that two “public function” casés “suggest” thz;ltl
_ transferring control “from public to private hahds” do;es not presumptively cure a
c.onstitutiorlml violation. -Slii)'\ op. at 11816 n.13 (citing Evans v. Newton, 382 U.S.
296, 361 (1966); Terry v. Adams, 345 U.S. 461, 469 (1953)). Those cases,
however, did not concern the transfer of réligious speeéh from public to private -
mouths by way of alienation of title to real property. Rather, they concerned the
transfer of governmental functions from the government to private individuals,
- “That is to sﬁy, wﬁen private individuals or groups are endowed by the State with
pOWers or functions governméntal in nature, they become agencies or
instrurﬁentalities of the State and subject to its constitutional limitations” Evans,
382 U.S. at 299. Section 8121 wbuld fnot transfer any governmental function to
the VFW. Moreover, Evans and Terry concerned efforts to insuiate government-

sponsored segregation from challenge under the Fourteenth Amendment by

12



trénsferring tfusteeship of a public park in Evans and orgahization of political |
primaries inTe‘rry t'o.‘ private parties. Analogizing those'casles'to Congress’ good-
faith effort to comply with the district court’s injunction while at l;he same time
avoiding dishonoring the memories of the faHen service memBers who have been
commemorated on Sunrise Rock forlrn(-)'re than seventy years is beyqnd the pale.
| The Seventh Circuit’s holding is entirely consistent with Supreme Court
~ precedent, and the panel erred in rejecting it.
III. | The panel’s holding that, after the lénd eichange, the goVernﬁent will
- continue to control the property, fails to follow Supreme Court case law
requiring courts to interpret federal statutes to avoid constitutional
infirmity. '

Section 8121 provides that if “the Secretary determines that the conveyed
property is no longer being maiﬁtained as a war memoriél, the property shall revert
to the ownership. of the United States.” Pub. L.. No. 108'—87., § 8121(e). The panel
read that clause as automatically requiring reversion of the prope@ to thé
govemmént if the VFW takés’ down the cross. Slip op: atl1_181'3-14,'.1 1820.‘ As
the district court r_ebognized; however, the dctermination of whetﬁer the VFW has |
ceased to maintain a war memorial on thepropérty will be in the ‘Secretary’s

discretion. Buono v. Norton, 364 F. Supp. 2d 1175, 1179 (C.D. Cal. 2005).

Nothing in section 8121 requires the VFW to continue to display the cross. ‘While

13



Seétion 8137 designated the cross itself as the memorial, Section 5121 explicitly
fransfers only “a parcel.o_f real p;qperty” énci directs the VFW to méintain that
- “conveyed property” as “a” war memérial, not “th.e”, war mé’r-h'orial. “Pub. L. No.
108-87, § 8121(a), (¢) (“The c'oﬁveyance under subsection (é) shall be sub_jec.t' to
the condition thét-thé fecipient maintain the conveyed property as a niemofiél
coﬂlmemorating United States pa’rti'cipaﬁon in -World War I"). Indeed, Section
8121 | does not mention the cross or rgaquire the inclué_iori of ény particﬁlaf items in
thé war memorial. If the VFW nonetheless chooses to main_tain a cross on the
premises, that will be the result of the independent action of a private party who is
not before the Court and whose actions cénnot be attributed to the government.
Seé Zelman v. Simmons-Harris, 536_. U.:S. 639, 655 (2002) (“no reasonable
observer woﬂldrthink a neutral program of private choice, where state aid reaches
religious schools solely as a resuit of the numerous independent decisions of
private individuals, carries with it thé imprihzatur of government enc_lorsement’-’).
| At mosf., the re_versioﬁary clause is ambiguous, and Lthe panel should have
read it to avoid constitutional ihﬁrmity. St. Cyr, 533 U.S. at 299-300. Likewise,
the court should rhave presumed that a future Secretary of the Interior would
exercise his or her diséretion to interpret this provision consistent with the First

Amendment. See Favish, 541 U.S. at 174 (“there is a presumption of legitimacy
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\ éccdrded o the Government’s official conduct”); of Utah Gospef Missioﬁ v. Salt
Lake City Corp., 4251'F.3d 1249, 1261 (10th Cir. 2005) (right of reentry does not
render plaza a public fqrum). | |
Section 8121 also provides that “[n]otwithstanding the conveyance of the
 property * *,' the Secretary shail continue to carry out the rGSppnsibilities_” in
.Section 8137 of the 2_00é appropriations acf, which, arnohg othér things; requill'ed
Iﬁterior to acquire a réplicé_ of the original ;ﬁlaque._ Pub. L. Noé. 108-87, § 8121(a),
107-117, § 8137(a). The panel found that that prdvisipn would establish
continuing federal contr(il ovef the property after the iand exchaﬁgé. Slip op. at
11819. To the contrary, the replica provision does hot require any. ongoihg federal
involvement in the memorial. The Park Service can install a replica sign before
the land exchange is complet_e.l Thus, that provision does not give the Park
Servipe continuing control err the property, and, again, the panel should have
interpreted the -statute to avoid constitutional inﬁfmity.. St. Cyr, 533 U.S. at

©299-300.

1. The United States explained its Brief of Appellant at pages 37-40 that, to
- the extent that Section 8121 required Interior to fulfill its prior obligation under
Section 8137 to obtain a replica of the original cross, the agency does not intend to
fulfill that mandate, given the injunction barring the display of a cross on Sunrise
Rock. Since that provision is not at issue here, the panel should not have
interpreted it to undermine the legitimacy of Congress’ decision to convey this
land to the VFW, '

15



‘Finally-, the panel’s finding thét the Park Service would retain management
| authority over this pr()plertyev.en after it is privately owned was erroneously based
- on -Statufes that govern ihe managemenf of federal land, .but' dq not purport to .givé _
| tﬁf: I_’ark_'Service authority to manage pfivate land. See, e.g., 16 'U.S.C. §1 (“The
| spririce thus _established shall promote ahd_ regulate the use of the Federal aréas
. .kno'wn as natiqnal parks, monuments, and res.erirations hereinafter speci.ﬁed”).‘
‘Therefore, the panel’s decision Was"w_rong land contrary to binding precedght.
IV.- The panel erroneously rejected the Seventh ‘Circuit’s conclusion that, in
~ an effort to cure an Establishment Clause violation, conveying public
land on which a religious monument stands to the private group that
first installed the monument is both pgrmissible and sensible,

The panel held that the method of effectuatinlg.the land exchange further
demonstrates that the government was attempting to circumvent the district court’s
~ injunction. Slip op. at 11822. In particular, the panel cfiticized Congress’ |
| decision to transfer the memorial t§ the VFW, the qrganization the originally
| erected a Cross on the site in 1 93'4. That criticism is in _conﬂicf with the Seventh

Circuit, which, as the panel re;:ognized, has tvﬁce held that do_nveying public land
on which a religious ménument stands to the private group that first installed the

monument is both permissible and sensible. Mercier, 395 F.3d at 703; Freedom

from Religion, 203 F.3d at 492.
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Tﬁe panel also observed that thé land éxéhange Waé ogtside‘ nbnnal agency
| .p'rocedures and “éuthbrized by a provi's_ién buried in an app'r(')priations bill.” | Slip
op. at 11821 .. .The panel failed t;:a re.c_ogn-ich:, hoﬁe\{er, that congressionally

' mandated land éxchanges are not unusual, e.g., Pub. L. No. 108-43, 117 Stat, 841
| (2003»), .and the inclusion of this_enactnient in an omnibus bill does not undermine
its entitlement to a presUmption-of coﬁétitutiénal‘ity, ¢f. Robertson v. Seattle
Audﬁbon Soé., ‘503‘ U.S. 429, 440 (1992) (“althdugh répeals by implication are
especially disfavored in the appropriations context, Congress nonetheless may
amend substantive law' in an appropriations 'statuté,' as long as it does so clearly™)
(citations omitted); Mount Graham Coalition v. Thomas, 89 F.3d 554 (9th Cir.
1996)'(appropriatioﬁs act rider was not constitutiona'l_ly suspect 6n basis that it was

targeted at single controversy).-
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CONCLUSION

~ For the foregoing reasons, this petition should be granted.

November 20, 2007
90-1-0-10343

U.S. Departnient of Justice

Respectﬁﬂly submitted,

RONALD J. TENPAS
Acting Assistant Attorney General

Environment & Natural Resources
Division, Appellate Section

P.O. Box 23795 L’Enfant Plaza Sta.
Washington, D.C. 20026

(202) 514-4010
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ADDENDUM

Pub. L. No. 106-554, § 133, 114 Stat. 2763, 2763A-230 (signed December 21,
2000) ‘ | | B

Pub. L. No. 107-117, § 8137(a), 115 Stat. 2230, 2278 (signed January 10, 2002)
Pub. L. No. 107-248, § 8065(b), 116 Stat. 1519, 1551 (signed October 23, 2002)
Pub. L. No. 108-87, § 8121, 117 Stat. 1054, 1100 (signed September 30, 2003)

Slip Opinion



PUBLIC LAW 106—554,——-DEC.. 21, 2000 114 STAT. 2763

" *Pyblic Law 106-554

- 106th Congress
' An Act
Mal:mg consolidated appropriations for the fiscal year ending Septamber 30, 2001, Dec. 21, 2000
and for other purposes. [HR. 45771
Be it enacted by tlua Senate and House of Representatwes of
the United States of America in Congress assembled Conaclidated
. SecTION 1. {a) The provisions of the followmg bills of the ﬁﬂf’;ﬁo“fmm :
106th Congress are hereby enacted into law: Incorparation by
' (1} H.R. 5656, as introduced on December 14, 2000. reference.

 (2) HL.R. 5657, as introduced on December 14 2000.
 (3) H.R. 5658, as introduced oh December 14, 2000.
. (4) HR. 5666, as introduced on December 15, 2000, except
that the text of HL.R. 5666, as so enacted, shall not include
section 123 (relating to the enactment of H. R, 4904). ’
“: * {8)H.R. 5660, as introduced on December 14, 2000.

(6) H.R. 5661, as introduced on December 14, 2000.

{7} H.R. 5662, as introduced on December 14, 2000.

(8) H.R. 5663, as introduced on December 14, 2000.

(9) H.R. 5667, as introduced on December 15, 2000.

- "(b) In publishing. this Act in slip form and in the United Publication.
.. States Statutes at Large pursuant to section 112 of title 1, United 1USC 112 note.
~States Code, the Archivist of the United States shall include after
the date of approval at the end appendixes setting forth the texts
of the hills referred to in subsection (a) of this section and the
text of any other bill enacted into law by reference by reason
_of the enactment of this Act.
- SEC. 2. (a) Notwithstanding Rule 3 of the Budget Scorekeeping
Guidelines set forth in the joint explanatory statement of the
committee of conference accompanying Conference Report 105-217,
" legislation enacted in section 505 of the Department of Transpor-
_fation and Related Agencies Appropriations Act, 2001, section 312
of the Legislative Branch Appropriations Act, 2001 titles X and
X1 of H.R. 5548 (106th Congress) as enacted by H. R. 4942 (106th
Congress), division B -of H.R. 5666 (106th Congress) as enacted
by this Act, and sections 1(aX5) through 1(a}9) of this Act that
would have been estimated by the Office of Management and Budget
ag changing direct spending or receipts under section 2562 of the
‘Balanced Budget and Emergency Deficit Control Act of 1985 were
it. included in an Act other than an appropriations Act shall be
treated as direct spending or receipts legislation, as appropriate,
under section 252 of the Balanced Budget and Emergency Deficit
Control Act of 1985.

(b) In preparing the final sequestration report required by .
section 254(f¥3) of the Balanced Budget and Emergency Deficit
Control-Act of 1985 for fiscal year 2001, in addition to the informa-
tion required. by that section, the Director of the Office of Manage-
ment and Budget shall change any balance of direct spending

* See Enduote on 114 Stat. 2764.



114 STAT. 2763A—230 PUBLIC LAW 106-554—APPENDIX D

a final rale to reduce during the 2000-2001 or 20012002 winter
seasons the use of gnowmobiles below current use patierns. at
a unit in the National Park System: Provided, That nothing in
this section shall be interpreted as amending’ any requirement

-of the Clean Air Act: Provided further, That noth.mg in this section

shall preclude the Secretary from taking emergency actions related
to snowmobile use in any National Park based on authorities which
existed to permit such emergency actions as of the date of enactment.
of this Act.

SEc. 129. The Seéretary of the Intenor shall extend until March
31, 2001, the “Extension of Standstill Agreement,” enfered into.
on November 22, 1999, by the United States of America and the
holders of interests in seven campsife leases in Blsca e Bay,
Miami-Dade County, Florida collectively known as “Stiltsville”.

Sec. 130. The Secretary of the Interior is authorized to ‘make
a grant of $1,300,000 to the State of Minnesota or its political
subdivision from funds available to the National Park Service under
the heading “Land Acquisition and State Assistance” in Public
Law 106291 to cover the cost of acquisition of land in Lower
Phalen Creek near St. Paul, Minnesota in the Mississippi Nationat
River and Recreation Arca.

Sec. 131. Notwithstanding any provision of law or regulation,
funds appropriated. in Public Law 106291 for a cooperative agree-
ment for management of George Washington’s Boyhood Home, Ferry
Farm, shall be transferred to the George Washington’s Fredericks-
burg Foundation, ‘Inc. (formerly known as Kenmore Association,
Ine.) immediately upon signing of the cooperative agreement.

Sec. 132. During the period beginning on the date of the

enactment of this Act and ending on June 1, 2001, funds made

available to the Secretary of the Interior may not be used to
pay salaries or expenses related to the issuance of a request for
proposal related to a light rail system to service Grand Canyon
National Park.

SEC. 133. ‘None of the funds in this or any other Act may
be used by the Secretary of the Inferior to remove the five-foot-

“tall white cross located within the boundary of the Mojave National

Preserve in southern California first erected in 1934 by the Veterans

of Foreign Wars along ‘Cima Road approximately 11 miles south
of Interstate 15.

SeC. 134, Section 6(g) of the Chesapeake and Ohio Canal

- Development Act (16 U.S.C. 410y—4(g)) is amended by striking

“thirty” and inserting “40”. :
SEC. 135. Funds provided in Public Law 106-291 for Federal .

land acquisition by the National Park Service in Fiscal Year 2001
for Brandywine Battlefield, Ice Age National Scenic Trail, Mis-

. sissippi National River and Recreation Area, Shenandoah National

Heritage Area, Fallen Timbers Battlefield and Fort Miamis National
Historic Site may be used for a grant to a State, local government,
or to a land management entity for the acqulsmon of lands without
regard to any restriction on the use of Federal land acquisition
ﬁtl_ncsl)s 5pr0v1ded through the Land and Water Conservation Act
of 196
SEc. 136. Notmthstandmg any other provxsmn of law, in accord-
ance with title IV—Wildland Fire Emergency Appropnatmns Public
Law 106-291, from the $35,000,000 provided for community and
private land fire assistance, the Secretary of Agriculture, may use
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PUBLIC LAW 107-117--JAN. 10, 2002

Public Law 107—117-

107th Congress
' An Act

Makmg aﬁpmpriations for the Department of Defense for the fiscal year ending
" Septembet 30, 2002, and for other purposes.

Be it enacteq! by the Senate and House of Representatives of
the United States of America in Congress assembled, That the
following sums are appropriated, out of any money in the Treasury
not otherwise appropriated, for the fiscal year ending September

'30, 2002, for military functions administered by the Department

of Defense and for other purposes, namely:

DIVISION A—DEPARTMENT OF DEFENSE APPROPRIATIONS
2002 A '

. TITLE 1
MILITARY PERSONNEL
MILITARY PERSONNEL, ARMY
For pay, allowances, mdwldual clothing, subsistence, interest
on deposits, gratuities, permanent change of station travel
(including all expenses thereof for organizational movemeits), and
expenises of temporary duty travel between permanent duty sta-

tions, for members of the Army on active duty (except members
of reserve components provided for elsewhere), cadets, and aviation

‘cadets; and for payments pursuant to section 156 of Public Law
’ 97—377 ‘as amended (42, US C. 402 note), and to the Department
-of Defonse Military Retlrement F‘und, $23,752,384, 000 }

MILIT_ARY PERSONNEL, Navy

For pay, allowances, individual clothing, subsistence, interest
on deposits, gratuities, petmanent change of station travel
(including all expenses thereof for organizational movements), and
expenses of temporary dut{Itravel between permanent duiar sta-
tions, for members of the Navy on active duty (except members
of the Reserve provided for elsewhere), midshipmen, and aviation

-cadets; and for payments pursuant to section 156 of Public Law

97—377 as amended, (42 U.5.C. 402 note), and to the Department
of Defense Mlhtary Retirement Fynd, $19 561,484, 000,

MILITARY PERSONNEL MARINE CORPS

For pay, allowances, individual clothing, subsistencs, interest
on deposits, gratmt;es permanent change of station travel



115 STAT. 2278 “PUBLIC LAW 107-117-—JAN. 14, 2062

42 USC 429 note.

- California,
' f 16 USC 431 note.

T 7622 é:isin'g out of the collision involv'mg‘ the USS..

GREENEVILLE and the EHIME MARU, in any amount and with-
out regard to the monetary limitations in subsections (a) and (b)
of that section: Provided, That such payments shall be made from
funds available to the Department of the Navy for operation and- -

‘maintenance. -

SEc. 8134. Notwithstanding section 228(a) of the Social Security
Act, no wages shall be deemed-to have been paid to any individual
pursuant to that section in any calendar year after 2001, .

Sec. 8135. The total amount appropriated in this Act is hereby

- reduced by $105,000,000 to reflect fact-oflife changes in utilities

costs, to be derived as follows: o .
“Operation and Maintenance, Army”, $34,700,000;
“Operation and Maintenance, Navy”, $8,800,000; ‘
“Operation and Maintenance, Marine Corps”, $7,200,000;
“QOperation and Maintenance, Air Force™, $28,800,000;
“Operation and Maintenance, Defense-Wide”, $4,50_0,000;
“Operation and, Maintenance, Army Reserve”, $2,700,000;
: “Operation and Maintenance, Army National Guard”,
$2,700,000; . ‘ . :
. “Operation and Maintenance, Air WNational Guard”,
$3,400,000; o . - o
: “Defense Working Capital Funds”, $7,100,000; and
 “Defense Health Program”, $5,100,000. - N
SEc. 8136. (a} Of the total amount appropriated for “ ation

" and Maintenance, Air Foree”, $2,100,600, to remain available until

e:l:{)ended,- shall be available to the Secretary of the Air Force -
only: for the purpose of makiﬁfdgrant in the amount of $2,100,000 -
to the Lafayette Escadrille Memorial Foundation, Inc., to be uged
+to perform the repair, restoration, and preservation of the structure,
plaza, and surrounding grounds of the Lafayette Escadrille Memo-
rial in Marnes la-Coguette, France. '
(b} The Secretary shall require as a condifion of the grant—
(1) that the funds provided through the grant be used
only for costs. associated with such repair, restoration, and
preservation; and ' o
. (2) that none of thase funds may be used for remuneration
. of any entity-or individual associated with fund raising for
_ E!le project to carry out such repair, restoration, and preserva- -
10T, . o B . o
Sec. 8137. (a) DESIGNATION OF NATIONAL MEMORIAL.—The five-

- foot-tall white cross first erected by -the Veterans of Foreign Wars

of the United States in 1934 alonz Cima Road in San Bernardino

~ County, California, and now located within the boundary of the

Mojave National Preserve, as well a5 a limited amount of adjoining
Preserve property to be designated by the Secretary of the Interior,
is hereby designated as a nationil memorial commemorating United
States participation in World War I and honoring the American
veterans of that war. . _

() LecaL: DEscRIPTION.—The memorial .cross referred to in
subsection (a) is located at latitude 35.316 North and longitude
115548 West. The exact acreage and lepal description of the prop-

- erty to be included by the Secretary of the Interior in the national

World War 1 miemorial shall be determined by a survey prepared

by the Secretary.

-(c) REINSTALLATION OF MEMORIAL PrLAQUE.—The Secretary of

the Interior shall use not more than $10,000 of funds available



' PUBLIC LAW 107-117—JAN. 10,2002 115 STAT. 2279

for the admxmstratlon of the Mojave National Presenre to acquire
a replica of the original memorial plaque and cross placed at the .
national World War I memorial designated by subsection (a) and
" .to install the plaque in & suitable location on the grounds of the
memo
Sec. 8138. In addition to the amounts provided elsewhere in
this Act, the amount of $4,200,000 is hereby appropriated to the
Department of Defense for Operatxon and Maintenance, Navy”."
Sich amount shall be used by the Secretary of the Navy only '
to make a grant in the amount of $4,200,000 to the U.S.S. Alabama
Battleship Foundation, a nonprofit organization established under
the laws of the State of Alabama, to be available only for the
preservation of the former U.8.S. ALABAMA (ex BB-60) ‘as a.
‘museum and memorial.
. BEC. 8139. In addition to the amounts provided elaewhere in
this Act, the amount of $4,250,000 is hereby appropriated to the
Department of Defense for “Operation and. Maintenance, Navy™.
Such amount shall be used by the Secretary of the Navy only
: to make a grant in the amount of $4,250,000 to the Intrepid Sea-
, % ce Foundation -only for the preservation of the former U.S.S.
INTREPID (CV 11) as a museum and memeorial.
Sec. 8140. In addition to the amounts provided elsewhere in
this Act, the amount of $6,000,000 is hereby appropriated to the
. Department of Defense for “Operatmn and Maintenance, Air Force™.
Such amount shall be used by the Secretary of the. Air Force.
only to make a grant in the amount of $6,000,000 to the. Medical

. Lake School District, Washington State school district niumber 324,
for relocation of the Fairchild Ajr Forcé Base Elementary School
within the boundary of Fairchild Air Force Base, Was

8ec. 8141. In addition: t6 the amounts provided e sewhere in

this Act, the amount.of $3,500,000 is hereby appropriated to the
Department df Defense for “Operatwn and Maintenance, Navy”.

- Such amount shall be used by the Secretary of the Navy only

- to make a grant in the amount of $3,500,000 to the Central Kitsap.
School District, Washington State school district numbeér 401, for
the purchase and installation of e(}) ipment for a special needs
learning center to meet the needs of epartment of Defense SpeC’lal

- ‘'needs students at Submarine Base Bangor, Washi 1. :

" SEC. 8142. (a) In_addition to amounts provi elsewhere in

this Act, the amount of $8,500,000is hereby appropriated:for

. er-.
- ation and Maintenance, Defense—Wide ‘to be available fo the ge&

retary of Defense only for the. purpose of making a grant for the

- purpose specified in section 8156 of -the. Department of Defense

Appropriations Act, 2001 {Public Law 106-259; 114 Stat..707), =
as amended by subsection (b). Such grant shail be made not later Déadling.
than 90 days after the date of the enactment of this Act.

{b) Sectmn 8156 of the Department of Defense Appropriations -
Act, 2001 (Public Law 106-259; 114 Stat. 707), is amended by
‘stnkm the comma after Cahforma the first plaoe it appears
and all that follows through “96-8867)".

SEC. 8143.'(a) ACTIVITIES UNDER. FORMERLY UTILIZED SITES
REMEDIAL ACTION PROGRAM.—Subject to subsections (b) thro
{e)} of section 611 of Public Law 106—60 (113 Stat. 502; 10 U.8.C.
2701 note), the Secretary of the Army, acting thmugh the Chief
of Engmeers under the Formerly Utilized Sites Remedial ‘Action
.~ Program shall undertake the functions and -activities specified in

. subsection (a) of such section in order to—



PUBLIC LAW 107-248-—OQCT. 23,2002 116 STAT. 1519 .

Public Law 107-248

107th Congress - :
An Act - .
Making appropriations for the Department of Defense for the fiscal year ending ~ Oct, 23, 2062
September 30, 2003, and for ather purposes. W

. Be it enacted by the Senate and House of Represeutatwes of
the United States of America in Congress assembled, That the artrent of
following sums are approepriated, out of any money in the Treasury ense
not otherwise appropriated, for the fiscal year ending Sepbemher A.gg“"‘“at‘“"’
/30, 2003, for military functions administered by the Department L
of I)efense, and for other purposes, namely:

TITLE |
MILITARY PERSONNEL

MILITARY PERSONNEL, AR.MY

. For P2y, allowances individual clothmg _subsistence, interest
on deposits, gratuities, pefmanent change of station travel
(including all expenses thereof for organizational movements), and -
‘expenses of temporary duty travel between permanent duty sta-
tions, for members of the Army.on active duty (except members
of reserve compinents provided for elsewhere), cadets, and aviation
cadets; and for payments pursuant to section 156 of Public Law
-97—377 as amended (42 US C. 402 riote), and to the Department
of Defense Military Retirement Fund1 $26,855,017,000.

MI.LITARY PERSONNEL, NAvy

2 For pay, allowances, individual clething, submstenee, interest

on deposits, gratuities, permanent change of station travel
(including all expenses thereof for organizational movements), and
expenses of temporary duty travel between permanent duty sta-
tions, for members of the Navy on active duty {except members
of the Reserve provided for elsewhere), midshipmen, and aviation
cadets; and for payments pursuant to section 156 of Public Law
‘ 97—377 as amended (42 U.5.C. 402 note), and to the Department
of Defense Mxlltary Retirement Fund, $21,927 628,000 .

MuITARY PERSONNEL, MARINE CORPS

: Fot’ pay, allowances, individual clothmg .subsistenee, interest
on deposits, gratuities, permanent charnge of station. travel
(including all expenses thereof for organizational movements), and
expenses of temporary duty travel between permanent duty sta-
. tlons for members of the Marine Corps on active duty (except~
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that is not contignous with another State, individuals who are
residents.of such State and who, in the case of any craft or trade,
possess or would be able to acquire promptly the necessary skills:
Provided, That the Secretary of Det%nse .may waive the require-
ments of this section, on a case-by-case basis, in the interest of
national security, _ _ , ol

SEc. 8065. (a) None of the funds made available in (this or
any other Act may be used to pay the salary of any officer or
employee of the Department of Defense whe aliﬁroves or implements
the  transfer of administrative responsibilities or budgetary
resources of any program, projéct, or activity financed by this Act
to the jurisdiction of another Federal z%ency not financed by this’
Act without the express autherization of Congress: Provided, That
“this limitation s not ‘apply to transfers of funds expressly Kzo'—
vided for in Defense Appropriations Acts, or provigions of Acts
rofvidin_g". supplemental appropriations ' for the Department of
elense. . i . . 5 .

i (b) None of the funds in this or any other Act may be used

‘to dismantle national memorials commemorating United States

. participation in World WarI. = = _

. SEC..8066. (a) LIMITATION. 6N TRANSFER OF DEFENSE ARTICLES Notice.
AND-SERVICES.—Notwithstanding any other provision of law, none ‘
of the funds available to the Department of Defense for the curreat
~ fiscal year may be obligated or expended to transfer ‘to another
nation or an international ‘organization any defenge articles-or
gervices (other than intelligence services) for use in the ‘activities
described in subsection (b) unless the congressional defense commit-
tees, the Committee on International Helations of the House of
Representatives, and the Committee on Foreign Relations of the
Senate are netified 15 days in advance of such transfer. o

" (b) CovERED ACTIVITIES,.—This section applies to— :

- {1} any international peacekeeping. or ‘?leace-enforcément
operation under the -authority of chapter or chapter VII'
of the United Nations Charter under the authority of a United
Nations Security Council resolution; and .

. {2) any other international peacekeeping, peace-enforce-
. ment, or humanitarian assistance operation.
" Ac) REQUIRED NOTICE.—A notice under subsection (a) shall
include the following: o . . -
(1} A description of the equipment, supplies, or services -
to be transferred. . '
(2) A statement of .the value of the equipment, supplies,

Applicability,

or gervices to be transferred.- : .
(3) In the case of a proposed transfer of equipment or
supplies— .
‘ (A) a statement of whether the inventory requiréments
of all elements of the Armed Forces (including the reserve
components) for the type of equipment or supplies to be
transferred have been met; and : :
.. (B) a statement of whether the items proposed to be
-transferred will have to be replaced and, if s0, how the
- President proposes to provide funds for such replacement.
 SEC. 8067."Tg the extent authorized by subchapter VI 6f chapter -
148 of title 10, United States Code, the Secretary of Defense may
issue loan guarantees in support of United States defense exports
‘not otherwise provided for: Provided, That the total contingent
liability of the United States for guarantees issued under the
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Public Law 108-87
108th Congress -

An Act
Sept. 30; 2003 Makmg appropriations for the Department of Defense for the fiscal year endl.ng
(LR 2658] Septembier 30, 2004, and for other purposes.

e Be it enacted by the Senate and House of Representa,twes of
Depirtmentof  the United States of America in .Congress. assembled,” That the

Defense following sums are appropriated, out of any money in the Treasury
’ﬁﬂf‘;&‘o‘l‘_‘t_“’“ not otherwise appropriated, for the fiscal year ending September

30, 2004, for military furictions administered by the Departmeut
of Dgfensel and for other purposes, namely:

TITLE I
MILITARY PERSONNEL
MILITARY PERSONNEL, ARMY

For pay, allowances, individual clothing, subsistence, interest
on deposﬂ'.s gratuities, permanent change of station travel
-(including all expenses theéreof for organizational movements), and
expenses of temporary duty travel between permanent duty sta-
tions, for members of the Army on active duty, (except members
of reserve components provided for elsewhere), cadets, and aviation
cadets; and for payments pursuant to section 156 of Public Law
97—377 as amended (42 US C. 402 note), and to the Department
- of Defense MJhtary Retirement Fund, $28,247, 667,000

MILITARY PERSONNEL Navy

For pay, a]lowanees individual - clothing, submstence, interest
on deposits, . gratluttes, permanent change of station travel
-(including all expenses thereof for organizational movements), and -
expenses of temporary duty travel between permanent duty sta-
“tions, for members. of the Navy on active duty (except members
of the Reserve provided for elsewhere), midshipmen, and aviation
cadets; and for payments pursuaiit to section 156 of Public Law
97-377, as amended (42 U 8.C. 402 note), and to the Department

: of Defense M:htary Retirement Fund, $23,217,298,000.

Mm'mmr PERSONNEL MARINE CORPS’

. For pay, allowances, individual clothing, subsmtenoe interest
on deposits, gratuities, permanent change of station travel
(including all expenses thereof for organizational movements), and
- expenses of temporary. duty travel between permanent duty sta-
tions, for members of the Marine Corps on actwe duty (except’
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16USC
410a4a-56 note,
- 431 note.

" conveyed ‘{
‘Henry Sandoz of Mountain Pass, California, have agreed to convey

civilian officials whose participation directly contnbutes to the edu-

- cation and training of these foreign students.

Szc. 8121. (a) EXCHANGE REQUIRED.—In exchange for the pri-

vate' property described in ‘subsection (b), the Secretary of the

Interior shall convey to the Véterans Home "of California—Barstow,
Veterans of Foreign Wars Post #385E (in this section referred
to as the “recipient”), all right, title, and interest of the United
States in and ta a parcel of real property consisting of approximately
one acre in the Mojave National Preserve and demgnatetf {by section
8137 of the Deépartment of Defense Appmpnat.mns Act, 2002 (Public .

Law 107-117; 115 Stat. 2278)) as a national memorial commemo-

rating United States participation in Weorld War I and honering

_ the American veterans of that war. Notwithstanding the conveyance

of the. property under this subsection, the Secretary shall continue -
téo cz;ny out the responsibilities of the Secretary under such section:
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(b) CONSIDERATION—-AS consideration for the propei‘ty to be
the Secretary under -subsection (a), Mr. and Mrs.

to the Secretary a 1 of real Agerty consisting of approkimately
five acres, identi as parce N 56905144, and located .in

‘the west Y% of the northeast 4 of the northwest Vi of the northwest .

¥4 of section 11, township 14 north, range 15 east, San Bemardma
base and mendxan.

(c) EQUAL VALUE EXCHANGE; APPRAISAL. —The values of the
properties to be exchanged under this section shall ‘be ‘equal or -
equalized as provided in subsection (d). The value of the properties
shall be determined through an appraisal performed by a qualified
appraiser in ¢onformance with the Uniform Appraisal Standards
ggogederal Land Acqmsltmns {Depariment of Justice, December

(d) Casm EQUALIZATION —Any difference in the value of the

_properties to be exchanged under this section shall be equalized

through the making of a cash equalization payment. The Secretary
shall deposit any eash equalization payment received by the Sec-
retagr under this subsechon in the Land and Water Conservation

(e) REVERSIONARY CLAUSE.—The conveyance under subsection

" (a) shall be subject to the condition that the recipient maintain

the ennveyed property as a memorial commemorating United States
participation in World War I and honoring the American veterans

- of that war. If the Secretary determines that the conveyed property -

is no longer being maintained as. a war memorial, the pz'operty
shall revert to the ownership of the United States.

(ﬂ BOUNDARY ADJUSTMENT, ADMINISTRATION OF ACQUIRED

LAND.—The boundaries of the Mo;ave National Preserve shall be

adjusted to reflect the land exchange required by this section. . -
‘The property acquired’' by the Secretary under this section shall
“become 'part of the Mo;aVe National Preserve and be administered

in ‘accordance with the laws, rules, and regulatmns generally

‘applicable to the Majave National Preserve.

Sec. 8122. None of the funds appmpnaM or made available-

" in this Act shall be used to reduce or disestablish the operation

of the 53rd Weather Reconnaissance Squadron of the Air Force
Reserve, if such action would reduce the WC-130 Weather Recon-
naissance migsion helow the lovels funded in this Act:.Provided, -
That the Air Force shall allow the §53rd Weather Reconna1§sance



