‘Executive Summary

In April 20 10, Assistant Secretary David Michaels and Depuiy Assistant Secretary Richard
- - Fairfax of the Occupational Safety and Health Administration (OSHA) created a whistleblower
program review team (“the team™). The team was directed to conduct a “top to bottom” review
* of the whistieblower program and to rhake recommendations to the Asswtant Seoretary for

improving the PIOgTEIN.

Ovemll, the team found szgmﬁcant deficiencies and challmges facmg OSHA 5 whlstleblowm
protection programi, The teamn believes that the program is staffed with many hard.: wnrkmg and |
dedicated employees making every effort to successﬁmy accomphsh the mission with Timited
resources. The team believes that the agency needs to take expedmht etion to correct systemic
problems identified in this report. If the Agency makes widespread reforms to the whistleblower
program the team believes it will result ina Credlbfe, copsistent’ aﬁd eﬂ"ectlvc pmgram

Field Qrwg@_xgatwnai Structure
. 'If leadership elects to conunue the: strucmral model' uuhzed by Regmns LI, VI,

[

: o
a. Bnsure that ﬂexl—place ag‘eements are formalized, to mclude rcutme work in the.
. Area Office, with ifie AteaOffice providing necessary administeative support.
b, The RSTMII need 65, adept st tataging remotely located employees.
c. Staff meetings Should be'fequent with annual in-person meetings. . A
“AL - f B proccss-should be developed. The mientoring process shonid
:maiuds the assxgnwent of thé trainee to an cxpenenced investigator and frequent
faceato face meetmgs with the RSL

2, Ifleadership elecfs 0 contu:me the structnral model utilized by Reglons IV and V, we
recommend: - *; :

a, Ensure that' all managers and supeIvisors are fully trained to grasp the
‘ complexities of the program.

b. Ensure that audits are conducted of all Ama Offices.

c. Ensure that a coordinator position (Program Manager) is established and prowded :
with the tools and resources to effectively coordinate the program.

d. Ensure that direct lines of communication are establmhed so that investigators
have easy access to technical mudance.

¢. Regional staff meetings should be frequent with annnal in-person meetings.

£ A formal mentoring process should be developed that includes trainee asmgnmcnt

i



to an experfenced investigator.

g. BEnsure that where ADs and AADs are firet- hne supe"\nsors of i mvcshgaton that they
have the same level of training and expertise as aa RSL

3. Ifleadership elects to continue the struetaral model wiilized by Regions VIO IX, ad X

a. Ensure that travel costs are budgeted and avazlable to accomplish a reagonable percentage
" of on-sile mvesugancns
b, Utilize the most time sfficient means of travel.
Ensure that AO staff's trained 1o handle general queries and complaints.
Ensure that 2 WB staff member is available as a duty ofﬁcer to ans'Wer AQ and customer
Gueries.
e Integrate enforcement and whistleblower functions by ass1gnmg jOJI‘lt outreach end
operational activities.
f  Utilize investigators to conduct training of CSHOs on*wmsﬂc:blower pnl:;cy and
. procedures. .
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Field Staffig aad Workload | B }:Q} ;.: . a
4. Adapt the team’s two stalfing models fo detennme field stafﬁng levels.
i cnt . ” :
5, Establish rnandatory aqmpment and IT saﬁwars hsts fur al] mvestlg'ttors
6. Utilizethe team’s m1mmnm eqmpmem/soﬁware hst

Budget

7. Create a speclﬁc hne :tem budget for the wlustlehlower program on al orgamzanonal levels

within- OSH:L The budget would démgnale specific funds for personmel, u'almng, equipinent,
ete. -y ;
QWPP o "
8. Congider fundmnental ohanges in the mussion and function of OWPP and how OWPP is
structured, managed, ata.ffed and funded.

9. Remove OWPP from DEP and place OWPP i its own office reporting to the Assistant

- Secretary’s office. Alternatively, the whistieblower program could be its bwn Directorate. In

"any case, we believe it should report directly to the Assistant Secretary’s office.

10, Institute confidence-building measures to improve the level of communication and
collegiality between, the OWPP and the field.

11, Provide adequafe'staﬂ}ng to meet OWPP’s new or revised mission and functions.
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Policy/Procedures | o o | . | . |
12. Complete the revisien of the whistleblower investigators manual. |

13. Issue intedim guidaucq on the:r@v statutes that are not covércd in the:-revisedmmiua].

14. Incorporate the interim gﬁidancs on the statutes as s00D &5 pcssi"ble into the manual

135, Update the manual as frequently as needed to ensure changes fo-policy and
procedures are kept current.

Inyestigations Process
16. Revise and expand the gmdance on admunstmtwe]y closmg (screen»-éut) cases.

17. Until an IMIS wpdate oceurs, establish a stmdard method of dOGtmenmE, trachng
and retmmng administratively closed complaznts I

18. Capture admmlstratwely closed casc tlmc on the actw;ty and hours form (OSHA
313). o

-19. Ensure that supervmors review and appmve all screcn-outs

20. Develop and pmwde

) g to persnnnel asslgnefl to r*ecewc/screen wh1sﬂeblowcr
complaints. :

21, Audit screen outs durmg evcry audn

22 Revme pohcy to emphas:za r.h agency s desrrf: for carly resolution.

vility on the methodology used to investigate 2 cm

.?. s

23 All w fpr regmnal ﬁe

24, Foﬂuwmg ﬂw 1mp1ementat10n of the updated magual, study its impaet on field
operations. . ;

25, Develap a.ufain-ing: course on the collection and testing of ‘evidence including the
proper application of legal requirements contained in the stagyies,

26. Develop and deliver a mandatory training course on seftiement negotiations.
27. Develop and implement a national mediation/alternative disputo program,

28. Devalop and provide a training course for those des1gna;ted to parttmpatc in the
mediation/alternative d:spute program_




29. Ensure that settlovnents are analyzed for fair and equltahlc restmztmn and annotated in the
case file. .

30. Ensute that IMIS instructions clarify how to _properly record settled cases.

31, Ensure that regions properly utilize the recommended settlement templates.

32. Ensure that regions follow the péiicy on approving settlement agrestnents.
33. Ettsure that cases are properly revaewed and approved by supmsors.

34, Reconsider the proposed policy’ a}lowm,g SUpErvIsore/team leadem ‘to sign ﬁnal determination
fetters. Require mid-tevel managers to sign ﬁnal detctmma’non Ietters

Appeals Process |

35. Direct OWPE to reduce the appeals backlog hy pﬂrfonmng a SpGCIﬁc m:mber of appeal
reviews every month. , o .

36. Return all chion IV, V, and VI appeals for tbe:r pmccssmg or m the a]tematwe offer staff
on detail to process appeals. ‘ ,

" 37. Require QWPP and. those regions with a p;lot progcam to xeport oft the progress of their
appeal revigws onia monthly bas;s '

38. Identify the best pmcadums of each appeals pmgram to devdcp agingle wntten policy,
whether administered by the Natmonal Ofﬁce regmnal leve] or acombination thercof..

39, Estahlsh an a;:peal processmg daadhne of 60 calendar days.

40, Limit the nn;nhcr of revwwmg ofﬁczals to as few as poss:ble we recormmend no more them,
two. employees . ,

| 41. Utilize employee;; that have w'msﬂeblower expertise to review appeals. |
42, Utilizea fannahzed t&mpiate to document the analysis and conclusmn of the review.
43, Ensure there is mdependent reviewer and deciding official. |
44, Dctem:im the OWPP staffing needs ﬁ;r-their appeals processing rcsponsibilitf,
Performance "aaaures'- ‘ -
n orfier to effectively measurs performance, we suggest the following meastres be considered: ‘

45. Activity and hours form (OSHA 31): Ensure that investigators, CSHOs coriducting




Investigations ag a colleteral duty, and any other program supervisor complete the case
activity and hours form (OSHA 31).

46. Lapse Time: Measure lapse time in a manner similar to enforcement such as:

complaint receipt to nterview
complainant interview to investigation
investigation: completed date
investigation approval date

findings issuance date

o o0 o

47, Ment Findings: Measure f‘mdings issued separate from s 3 ements
48. Settlement Rate: . Include quality. measurements such as

percentage of settlements that contain the, core elaments ofa sett]emant

percentage of OSHA settlement agreeméits versus party settlements:;

c. percentage of settlements for enhanced settlements (Notice to Employbw
Training, etc.)

d. percentage of cases referred for, litigation - OSHA A_ctlon 11¢/STAA

T

49, Appﬁals Tnclude outeotme and tlmelmess'

._1_-|
Ty

2, pm5nmge Dfmand ..\i' ‘- \-J. ’ PETES .-,.I' .
b." percentage npheld /i o
& nmehness of appeal dedision

50. Makc modzﬁcant;ﬂ' to whist eblower IM'IS system such as:

'capm:w adnnmst;r vely dxsnnssed cases (screen-outs)
unprova the reports system

allow for deferral cage time suspension

identify tdﬂlhple staiutes '

separate memt ﬁndmgs troin settlements

prov:de for dalz efTor repons

o AP 9‘?-“%

31. Roli out the whistleblower OIS iu the carlieét' timeframe poséible

52, Update the whlsﬂebluwer MIS Tmanyal and post the manual on the OWPP intranet
. Page.

53. Dcveiop a new IMIS course,

54, Mandate all ﬁ eld staff zitend the new whlstlebluww IMIS course.
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55. Bresk out settled casés from merit cases in the IMIS system. - |
56. Include:adminisﬁfativelyc}osed cases (screened out) in the IMIS system.

57, Ensure that:egmns anter all data in a timely and consxstmt manner including post
investigation closure.

58. Ensure that settled casgs are not entéred as withdrawals.

Freedom of Info g;gg’ tion Reauests/Non-Public Disclosure

59. Develop:a comprehenmve FOIA/Privacy Act guidance manua.l f ﬁprocessmg of a FOIA

request, and non-public disclosufe. The manual showdd ing tude.an example of a redacted case

file and specific guidance on the more difficult issues sucfx ag conﬁdennal busmess
Infotmalllol'l. v " ’ ;"‘"

60. Develop aud implerent trammg for field staff to pmpeﬂy apply the, FO]'Nanaey Act
requirerments.

61. Revise the non-public disclosure request to acmally requirea request.

62. Evaluate the impact of the non-public dlsclosu;'e polmy on, stafﬁng and Tesources.

RON A

63. Consitdler a morstoriam, on the noa—regulaimy dmclosumﬂ‘ mt:l the inipact on thz fisld is
. Studied. y AR

State Plan Momtormg ‘

64. Conduct compxchensnva revmwa of tho sfate w‘zubtlebiower programs immediately in states
where comprehenswe tewews h_ave xmt beﬂn recently conducted.

65. Clarify the pohcy conﬂxct on. dually-ﬁled cornplaints.
enl: ccol tab Pro ’m
66. ‘Expand and update the suggmted audit questlons for the wlustleblower prog:rmn

57, Incorporate the suggested audit topics m_to the Management Accountability Program
D:recuVe

68. Ensursthat subject matier experts are utilized as participanis selected to represent DEA on
the National Office attended audits, :
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Trairing
69. Review and update the 2006 competency model.
70. Develop and iraplement a whistleblower tzaining directive.

71, Revise and develop new whistleblower courses to include; managing and supervising
the whistleblower jrogram, legal aspects, interviewing techmiques, statute specific
investigation course, investigative writing, settlements/mediations course, Freedom of
Information Act and Non-Public Disclosure, evidence gathanng and handlmg, and

© Web IMIS, ‘

72. Move all training responsibility to DTE ang adequatelv staﬁ' fot.development and
delivery. LR

External Stakeholders

73. Create a Fact Sheet ar chk Card on the OSHA wlnstlab]cwer setﬂement pmcess
covering those prohibited or repugtwnt clauses that the agency discourages from
being pleced in a seittement. . )

74. Hold panel discussions with gronps uke A?;.'VCR and TET ia&well as kinown
Tespondent’s attorney groups 1o bolster mvesﬁga‘tor trammg

75. Partner with and. obtamtrammgfmm the vaﬂous cnfomemem agencies to acquire a
general mderstandmg af the cnforcemcnt pnnclples wnder a specific statute,

76, Develop a pro s¢ handbook.to p:pwde whlstleblowcrs 2 guide on how o manewver
through the wmwwlower" ésngaﬁbn pmcess

77 Fxplore the possibﬂ:ty
and rcspohdent through an onlmc system where they can gain access to the vetted

documents'tﬁwugh a sccure password protected webs site. The website would be
available 24/7‘ i .

78. Create an a]hauce "between OSHA and the American Bar Association and other
interested whzstleblowar advocacy groups.

79 Utilize corporate or company wide settlement. agreements and publ:cve sigrtificant
whistleblower actions.

80, Post whisﬂeblower actions on the public web page similar to enforcement actions. .

&L I mfonnauon is available thax supports that empioyees are bemg retaliated against for
reporting injuries, then OSHA, should conduct a full recordkeeping audit.

Vi
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‘ ocuméptauon shanng between OSHA and the complainant



