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August 26, 2010

Michael Stroeh

Refupe Manager

Prime Hook National Wildlife Refuge
.S, Fish and Wildlife Service

11978 Turkle Pond Road

Milton, DE 19968

Via U.S. Mail and RElectronic Mail (fySrw_phawr@fws.gov).

RE: Comments on Draft Environmental Assessment fof
National Wildlife Refuge

Dear Mr. Stroeh:
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Dune Work at Prime Hook

We appreciate the opportunity to provide comments on the Deaft Environmental Assessment
(“EA”) for the proposed duse work at Prme Hook Natonal Wildlife Refuge (“Refuge” or “Prime
Hook NWR™). Defenders of Wildlife (“Defenders”) is a natiodal, non-profir, public interest

conservation organization with more than one million members
been substantively involved in individual refuge issues as well ag

and supporters. Defenders has
Nationa! Wildlife Refuge System

policy for decades, and played an active role in the passage of the National Wildlife Refuge System
Improvement Act of 1997 (“Refuge Improvement Act™). We Have also been actively involved in the
formulation of national policy guidance issued since passage of the Act, including policies addressing

planning, compatibility, biological inteprity, diversity, envitonme
recreaional use, and wilderness.

Defenders provides the following comments on the EA.

ntal health, appropriate use,

I THE PROPOSED ALTERNATIVE MUST BE COMPATIBLE WITH THE REFUGE SYSTEM

MIS510N AND REFUGE PURPOSES

The Refuge Improvement Act states that the prisary mission of the Refuge System is “to administer
a national network of lands for the conservation . . . of the fish | wildlife, and plant resources and
their hablmts within the United States for the benefit of present and future generations of
Americans.” In addition to carrying out this mission, Prime Hpok NWR must be managed in

accordance with the following purposes:

116 USC. § 6684d(e)(1)(A).




1

» [Flor use as an inviolate sanctuaty, ot for any other man}agcmcnt purpose, for migratory
birds.” f
*  [Sjuitable for - (1) incidental fish and wildlife-oriented tecreational developraent, (2) the
; . [ . d
protection of natural resources, (3) the conservation of endangered species or threatene
species.’ i‘
*  ITlhe Secretary. ..may accept and use. . real...properny. rSuCh acceptance may be

. - s L .
accomplished under the terms and condirions of reschve covenants imposed by denors.”

The Draft EA indicates that the proposed alternative will allevigte animosity between the Service
and some community members who are unable at times to access the road leading 1nto the
Primehook Beach community due to high water conditions. Hpwever, the Setvice is vague in its
explanation of how the proposed alternative supports the Refuge System mission and Refuge
purposes, stating that it will “help preserve the federal lands ang waters of the intericr system tntil 2
long-term restoration program is implemented through the CCP process.” Defenders, therefore,
recommends that the Service explain this connection in the final EA.

Additionally, the Refuge Improvement Act directs that the Seryice “shall not initiate ot permita new
use of a refuge or expand, renew, or extend an existing use of 4 refuge,” unless that use is
determined to be a “compatible use.” Service regulations deﬁp\e a compatible use as “a proposed or
existing wildlife-dependent recreational use or any other use ofia national wildlife refuge that, based
on sound professional judgment, will not matesially interfere with or detract from the fulfillment of
the National Wildlife Refuge Systern mission or the purpose(s) lof the national wildlife refuge.™ To
carry out the proposal to scape sand from the Refuge for use on private property, the Service must

first complere a lawful compatibility process. Based on the infpemation provided in the draft EA,
we believe it is not compatble. '

II. THE PROPOSED ALTERNATIVE MUST CON'TRIBUTJ TO THE RESTORATION OF
BIOLOGICAL INTEGRITY AND ENVIRONMENTAL HﬁALTH

The Refuge Improvement Act directs the Secretary of the Interior to “ensure that the biological
integriry, diversity, and environmental health of the System are maintained for the benefit of present

and future genemtions of Americans” Service policy provides the following definitions for these
terms: i

" Biological Diversity - The variety of life and its processes, including the variety of living

organisms, the genetic differences among them, and communities and ecosystetns in which
they oceur,

216 U.8.C. § 7154,

716 US.C. § 460k-1.

‘16 US.C. § 460k-2.

> Draft EA at 16.

‘;‘ 16 U.S.C. § 668dd(d)(3IAYD).
50 C.FR. §25.12a).

16 U.S.C. § 668dd(a)4XB).




*  Biological Integrity ~ Biotic composition, structure, and functioning at genetic, organism,
and comenuniry levels comparable with historic conditions, including the natwral bislogical
processss that shape penomes, organisms, and communities (emphasis added).

1 Environmental Health — Composition, structure, and functioning of seil, water, air, and
other abiotic feanures comparable with historic conditions, including the matwral abiotic procssses
that shape the eavironment (emphasis added).”

Defenders supports a climare change adaptation approach that provides species the space and time
to adapt to changing conditions. We encourage the Service to yndertake management activites that
facilitate, rather than impede, the transition of wildlife and ecolagical communities to new areas in
response to climate change. The Service acknowledges that reconstructing the duneline as detailed
in the proposed alternative provides only & temporary solution, allowing time for a long-term
restoration plan to be developed through the CCP process.® Wie recommend that the Service clarify
in the final EA how the proposed alternative will contribute to the long-term restoration of natural
hiological and abiotic processes needed to restore biological integrity and environmental health, and
adapt to climate change.

L. THE SERVICE MUST PREPARE AN ENVIRONMENTAL IMPACT STATEMENT

The National Eavironmental Policy Act (“NEPA™) requires that an envitonmental impact statement
be prepared (“BIS”) for major federal actions that may significantly affect the quality of the human
environment.’! The Ninth Circuit has asserted that an EIS “must be prepared if substantial
questions are raised as to whether 2 project may cause sigaificant depradation of some human
envitonmental factor.”? The term “significantly” according to the Council on Environmental
Quality's regulations “requires considerations of both context and intensity,” specifically including
considerations of “[ijmpacts that may be both beneficial and adyerse,” “[t]he degree to which the
proposed acton affects public health or safety,” “[ulnique charcreristics of the geographic area such
as proximity to ... wetlands, wild and scenic rivers, or ecologically critical areas,” “Jtlhe degree to
which the effects on the quality of the human environment are Jikely to be highly controversial,”
“[t]he degree to which the action may establish a precedent for future actons with significant effects
ot represents a decision in principle about a future consideration,” “[w]hether the action is related to
other actions with individually insignificant but cumulatively significant impacts,” “[t}he degree to
which the action may adversely affect an endangered or threatened species or its habitat that has
been determined to be critical under the Endangered Species Art of 1973,” and “[w]hether the

action threatens 2 violation of Federal, State, or local law or requirements imposed for the
protection of the environment.”

We believe that the actons proposed by the Service will signiﬁdantly affect the quality of the human
environment, and therefore require the preparation of an EIS. Specifically, the action will result in
both beneficial and adverse impacts to the Refuge and the environment. The action is also designed

: o : ) \
? U.S. Fish and Witdtife Service, 60 FW 3 Biological Integrity, Diversity, and Environmental Health (2001).
10
Draft EA 2t 19.

42 U.5.C. §4332(2)(c); 40 CFR. § 1502.3.

12 Klamath Siskivou Wildiands Center v, Boody, 468 F.3d 549, 562 (9th Cir. 2006) (quoting Idabo Sporting
Congress v, Thomas, 137 F.3d 1146, 1150 (9th Cir.1998)).

1 40 CFR. § 150827, (b)(1), 2), (4), (6), (7), (9), (10).




in part to provide for public safety. Furthermore, given that the action involves a Refuge, it certainly
involves & geographic area with a variety of nnique characteristics. The action also, for reasons
articulated in the BA and highlighted in this letter, is highly controversial. Given the long-term and
ongoing nature of the problem and the Service’s attempt to resqlve it via the action, the action may
establish a precedent for furare actions. Due to the related impacts of climate change ~ specifically
sea-level rise — and the Service’s likely actions in the future to plan for and adapt to climate change,
this action certainly is related to other actions with curmulatively significast impacts. As another
matter, the BA notes that the Service will be engaging in consulfation under the Endangered Species
Act, theugh it is not clear whether this consultation has been completed. If suck consultation
reveals impacts on endangered or threatened species or critical habitat, then the action is significant
for those reasons. Finally, due to the applicability of the Refuge Improvement Act, the Endangered
Species Act, and other environmenta! laws, the action may threjten a violation of such laws or
requiremnents. In this way, we believe the proposed action could represent an action significanty
affecting the quality of the hurman environment, therefore demonstrating the need for preparation of
an EIS.

v. CONCLUSION

Defenders appreciates the opportuniry 10 provide comments. \t/e helieve the Service should
complete an environmental impact statement on this proposed action and cease considetation of the
proposal to move sand from the Refuge to private lands.

Sincerely,

&\f-.m-)

Julie Kates
Refuge Associate, Federal Lands Program




